
PART  5. DEMAND FOR DE NOVO JUDICIAL REVIEW OF HAMRICK  V. PRESIDENT BUSH
 

 
PART 5. DEMAND FOR DE NOVO JUDICIAL REVIEW OF HAMRICK  V. PRESIDENT BUSH 

143 

 

PART 5. DEMAND FOR DE NOVO JUDICIAL REVIEW OF ORIGINAL COMPLAINTS  (NOTICE 

PLEADING) 

1. HAMRICK V. PRESIDENT GEORGE W. BUSH, ET AL, U.S. DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA, NO. 02-1435 (2002) JUDGE ELLEN SEGAL HUVELLE, OCTOBER 9, 
2002, WRONGFULLY DENIED WITH PREJUDICE  

PETITION FOR WRIT OF MANDAMUS, WRIT OF PROHIBITION,  
DECLARATORY JUDGMENT, AND INJUNCTIVE RELIEF 

 

MEMORANDUM 

On July 18, 2002, petitioner filed a pro se Petition for a Writ of Mandamus, requesting 
this Court, inter alia, to compel the President of the United States to protect the 
constitutional rights of sailors in the U.S. Merchant Marine to carry handguns while 
ashore in the United States, to strike various federal statutes and regulations restricting 
individuals’ right to transport firearms across state lines on the grounds that they violate 
the Second, Ninth, and Thirteenth Amendments of the U.S. Constitution, and to compel 
the U.S. Coast Guard to approve petitioner’s application for National Open Carry 
Handgun endorsement on his Merchant Marine document. Petitioner has not served a 
complaint and summons on any of the parties he has named as respondents, seeking 
instead to use a petition-show cause order approach for the resolution of his grievances. 
Regardless of whether such an approach is appropriate in light of Rule 81(b) of the 
Federal Rules of Civil Procedure, it is clear that petitioner cannot satisfy the stringent 
standards for mandamus relief and therefore that his petition must be dismissed.  

The remedy of mandamus is an extraordinary one, and is reserved for extraordinary 
situations. See Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U.S. 271, 289 
(1988). Under well-established Circuit law, mandamus relief is available only if 
three conditions are met:  

(1) the plaintiff has a clear right to relief;  

(2) the defendant has a clear duty to act; and  

(3) there is no other adequate remedy available to the plaintiff.  

Power v. Barnhart, 292 F.3d 781, 784 (D.C. Cir. 2002); see also In re Bluewater 
Network, 234 F.3d 1305, 1315 (D.C. Cir. 2000) (mandamus issued only for the most 

OVERRULED BY U.S. SUPREME COURT 
In District of Columbia v. Heller,  

No. 07-290, 554 US ____ (June 26, 2008) 

The Second Amendment protects an individual right to possess a firearm unconnected 
with service in a militia and to use that arm for traditionally lawful purposes, such as self-
defense within the home. 

My case presents the flip-side to Heller. The right to intrastate, interstate, nautical, and 
maritime travel while openly armed. 



PART  5. DEMAND FOR DE NOVO JUDICIAL REVIEW OF HAMRICK  V. PRESIDENT BUSH
 

 
PART 5. DEMAND FOR DE NOVO JUDICIAL REVIEW OF HAMRICK  V. PRESIDENT BUSH 

144 

 

transparent violations of a clear duty to act). The present petition falls far short of 
satisfying these stringent requirements.  

The asserted legal bases for the relief sought by petitioner are the Second, Ninth, and 
Thirteenth Amendments of the Constitution, which, he claims, guarantee the right to 
carry firearms openly and without a license in interstate and intrastate travel. Petitioner 
argues that the Second Amendment’s right of the people to keep and bear 
arms renders invalid any federal or state law restricting what he calls National 
Open Carry Handgun and requires the President and the Coast Guard to take the 
actions he has demanded. Moreover, according to petitioner, federal and state 
gun control laws create a form of legislated slavery in violation of the 
Thirteenth Amendment.  

Taking the latter claim first, no court has ever so much as suggested that the Thirteenth  
Amendment confers any right to bear arms, and it is entirely fanciful to suggest that its 
prohibition of involuntary servitude somehow unambiguously requires the overturning of 
a whole variety of gun control legislation. As for the Second Amendment, while it is true 
that the precise meaning of this provision continues to be in dispute in both judicial and 
academic circles, c.f. United States v. Emerson, 270 F.3d 203 (5th Cir. 2001), the very 
existence and intensity of that controversy make mandamus relief a decidedly 
inappropriate vehicle for fulfilling petitioner’s demands.  

 

M
a
n
d
a
m
u
s
 
i
s
 
r
e
s
e
r
v
e
d for circumstances in which the claimant’s entitlement to relief and the defendant’s 
obligation to provide such relief are unambiguous and undebatable. The Second 
Amendment simply offers no such clarity.  

Moreover, the established law on this subject hardly supports petitioner’s cause. In United 
States v. Miller, 307 U.S. 174, 178 (1939), the Supreme Court found that absent some 
reasonable relationship to the preservation or efficiency of a well regulated militia, the 

Cases and Controversies Clause of Article III, Section 2, demands a Seventh Amendment 
civil jury trial. Judge Ellen Segal Huvelle committed treason against the Constitution. Cf. 
Cohens v. Virginia, 19 U.S. (6 Wheat) 264, 404, 5 L.Ed 257 (1821): 

It is most true that this Court will not take jurisdiction if it should not; but it is equally 
true that it must take jurisdiction if it should. The judiciary cannot, as the legislature 
may, avoid a measure because it approaches the confines of the Constitution. We 
cannot pass it by because it is doubtful. With whatever doubts, with whatever 
difficulties, a case may be attended, we must decide it if it be brought before us. We 
have no more right to decline the exercise of jurisdiction which is given than to 
usurp that which is not given. The one or the other would be treason to the 
Constitution. Questions may occur which we would gladly avoid, but we cannot 
avoid them. All we can do is to exercise our best judgment and conscientiously to 
perform our duty. In doing this on the present occasion, we find this tribunal 
invested with appellate jurisdiction in all cases arising under the Constitution and 
laws of the United States. We find no exception to this grant, and we cannot insert 
one.  

Cohens v. Virginia, 19 U.S. (6 Wheat) 264, 404, 5 L.Ed 257 (1821). 
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possession of a weapon (a short-barreled shotgun) could be proscribed without running 
afoul of the Second Amendment. Miller remains the most, authoritative modern 
pronouncement on the amendment’s meaning and its conclusion that the right to bear 
arms is limited by the needs of an organized militia has subsequently been echoed by the 
Supreme Court and followed in this and other circuits. See United States v. Lewis, 445 
U.S. 55, 65 n.8 (1980); Fraternal Order of Police v. United States, 173 F.3d 898, 905-06 
(D.C. Cir. 1999); accord United States v. Haney, 264 F.3d 1161, 1165 (10th Cir. 2001) 
(holding that a federal criminal gun control law does not violate the Second Amendment 
unless it impairs the state’s ability to maintain a well-regulated militia). Under this 
interpretation, petitioner’s claims appear largely without merit.  

In sum, given the breadth of petitioner’s demands and the narrowness of the 
constitutional provision that he relies on to justify those demands – more specifically, 
the lack of apparent connection between his right to keep and bear an 
unlicenced firearm and the needs of any organized militia – petitioner can 
establish neither that he has a clear right to relief nor that any of the named respondents 
has a clear duty to act. However the Second Amendment may ultimately come to 
be interpreted, the current understanding of that text certainly provides no 
obvious basis either for the wholesale negation of federal and state gun laws 
or for the open carry endorsement that petitioner seeks.  

Since mandamus is clearly unavailable here, the Court must dismiss the petition 
with prejudice. Therefore, the Court need not address petitioner’s claims for 
declaratory judgment or for injunctive relief. But if petitioner wishes pursue these claims, 
he is required to use the ordinary procedures of complaint and summons described in 
Rules 3 and 4 of the Federal Rules of Civil Procedure. See Flatow v. Islamic Republic of 
Iran, 2002 WL 31245261, at *2 (D.C. Cir. Oct. 8, 2002) (The Federal Rules of Civil 
Procedure provide that there shall be one form of action to be known as ‘civil action’ and 
such an action shall be commenced by filing a complaint with the court, with related 
service, answer, and motions obligations thereafter.) (internal quotation marks omitted).  

 

ELLEN SEGAL HUVELLE  
United States District Judge  

DATE: October 9, 2002  

Judge Huvelle ruled in favor of the anti-gun rights of the Miller interpretation my claim that the Second 
Amendment protects the right to openly keep and bear arms in intrastate, interstate, nautical and maritime 
travel appear largely without merit because there was no reasonable relationship to the preservation or 
efficiency of a well regulated militia. But the U.S. Supreme Court overruled that interpretation. Logic then 
dictates that my claim that the Second Amendment protects the right to openly keep and bear arms in 
intrastate, interstate, nautical and maritime travel does have merit for a civil jury trial. But the District Courts 
still continue to dismiss my case.  

THOSE DISMISSALS BECOME PRIMA FACIE EVIDENCE OF JUDICIAL BIAS CORROBORATED BY 
THE INFORMATION IN THE SYNOPSIS OF THE COMPLAINT AGAINST THE FEDERAL JUDICIARY IN 
PART 1 – THE COMPLAINT AGAINST THE FEDERAL JUDICIARY OF THIS COMPLAINT. 
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2. HAMRICK V. ADMIRAL THOMAS H. COLLINS, USCG, ET AL, U.S. DISTRICT COURT FOR 

THE DISTRICT OF COLUMBIA, NO. 02-1434, JUDGE ELLEN SEGAL HUVELLE, DECEMBER 26, 
2002, WRONGFULLY DENIED WITH PREJUDICE  

COMPLAINT FOR DEFAMATION AND DAMAGES,  
LIBEL AS A MATTER OF PRIVATE CONCERN, INJURY TO REPUTATION,  

UNLAWFUL INTERFERENCE WITH THE LAWFUL OPERATION OF A MERCHANT VESSEL,  
UNLAWFUL INTERFERENCE WITH A SEAMAN’S EMPLOYMENT ABOARD A MERCHANT VESSEL, 

WRONGFUL DETENTION/FALSE IMPRISONMENT OF A U.S. MERCHANT SEAMAN IN A  
FOREIGN COUNTRY, HARASSMENT, EMOTIONAL DISTRESS, AND SUBJECTION TO A MALICIOUS 

CRIMINAL INVESTIGATION EXTENDING FROM PETITIONER’S EXERCISE OF  
FIRST AMENDMENT RIGHTS TO FREE SPEECH AND TO PETITION THE GOVERNMENT FOR  

REDRESS OF GRIEVANCES PURSUING SECOND AMENDMENT RIGHTS 

 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DON HAMRICK,    ) 
Plaintiff,    ) 

v.      ) Civil Action No. 02-1434 (ESH) 
ADM. THOMAS COLLINS, et al.,  ) 

Defendants.    ) 
____________________________ ) 

MEMORANDUM OPINION 

Plaintiff is a United States Merchant Mariner 
who wants to carry a handgun whenever he 
is ashore in the United States. After his 
application for a National Open Carry 
Handgun endorsement on his Merchant 
Marine Document was denied by the United 
States Coast Guard, plaintiff filed a petition 
for writ of mandamus to compel the 
President to issue him endorsement, which was denied by this Court. Hamrick v. Bush, 
Civil Action No. 02-1435 (ESH) (D.D.C. Oct. 10, 2002), appeal pending, C.A. No. 02-
5334. Plaintiff filed the instant action against three Coast Guard officials for claims arising 
out of the Coast Guard’s investigation of him for statements he made in administrative 
proceedings seeking this endorsement. Defendants move to dismiss for lack of jurisdiction 
and for failure to state a claim. Plaintiff filed an opposition to the motion to dismiss and 
seeks appointment of counsel, assignment of this case to a different judge and an order 
compelling defendants to respond to his discovery. Having reviewed the entire file, 
plaintiff's motions will be denied and defendants’ motion will be granted in part. 

BACKGROUND 

The plaintiff, Don Hamrick, is an able-bodied seaman of the United States Merchant 
Marine. Mr. Hamrick applied to the United States Coast Guard for a National Open Carry 
Handgun endorsement on his Merchant Mariner’s identification card to authorize him to 

OVERRULED BY U.S. SUPREME COURT 

by District of Columbia v. Heller, No. 07-290, 
554 US ____ (June 26, 2008) by the Civil 
Version of the Poison Fruit Doctrine in 
Association with My Second Amendment Civil 
Action No. 02-1435 



PART  5. DEMAND FOR DE NOVO JUDICIAL REVIEW OF HAMRICK  V. PRESIDENT BUSH
 

 
PART 5. DEMAND FOR DE NOVO JUDICIAL REVIEW OF HAMRICK  V. PRESIDENT BUSH 

147 

 

carry a weapon anywhere in the United States. According to the parties, such an 
endorsement is not provided in, nor precluded by, any federal regulation. Hamrick’s 
application was denied by the Commanding Officer of the National Maritime Center on 
February 22, 2002. Hamrick appealed this denial to the United States Coast Guard 
pursuant to 46 C.F.R. § 1.03-15(j). On April 19, 2002, Capt. J. P. Brusseau, Director 
of Field Activities, Marine Safety, Security and Environmental Protection, 
affirmed the denial of Hamrick’s application on appeal. [Plaintiff’s emphasis] 

 
FRAUD, PERJURY, JUDICIAL USE OF INADMISSIBLE EVIDENCE,  
CRIMINALLY FALSIFYING THE RECORD, AND OBSTRUCTION OF 

JUSTICE, & THE FBI AND THE U.S. DEPARTMENT OF JUSTICE REFUSE 
TO PROSECUTE BECAUSE I AM A NOBODY WITH ACOMPLAINT AGAINST 

A FEDERAL JUDGE ! 

Capt. Brusseau did NOT email me but mailed the May 24, 2002 letter affirming the April 
19, 2002 Final Agency Action. Capt. Brusseau failed to account for the fact that I was not 
aware of his May 24, 2002 letter when he responded to my May 25, 2002 email with the 
NCIS criminal investigation. The quoted text below was NOT! part of the email I sent on 
May 25, 2002. The NCIS 2-hour criminal interrogation was Sunday, June 9, 2002. The 
email containing the quoted text below was sent the following day, Monday, June 10, 
2002, 16 days (just over 2 weeks) after May 25, 2002. And that particular June 10th email 
was a CORRECTED COPY of one sent just 1 hour, 22 minutes earlier from that one. It is 
a criminally fraudulent miscarriage of justice to use an email that occurred 16 days after 
the email Capt. Brusseau was offended by as justification for the NCIS criminal 
investigation.  By implication my allegation that the Coast Guard retaliated for the 
exercise of the First Amendment right to petition the Government for redress of grievances 
has increased merit. Note Judge Huvelle’s participation in this fraudulent obstruction of 
justice in her own Memorandum Opinion below. See the text marked by  on page 145. 
This is corroborating evidence confirming Charles W. Heckman, Dr. Sci., COMMENTS ON 
THE NINTH CIRCUIT PRO SE TASK FORCE REPORT, A Matter of Justice Coalition (AMOJ) 
Committee for the Ninth Circuit at http://victimsoflaw.net/9thcircuit1.htm.t In that commentary 
are list the following problems with federal court judges: perjury is tolerated by federal 
judges; judges’ opinions fail to address the issues of the lawsuit; that the Government 
must always win against unrepresented civil plaintiffs; that different standards are applied 
to different litigants (my own experience at the DC Circuit refusing to answer a procedural 
question because it would be considered legal advice; court orders go unheeded (my 
experience with U.S. District Court in Charlotte recognizing Seamen's Suit law, 28 U.S.C. 
§ 1916 in a Court Order that the DC Circuit, and U.S. Supreme Court refuse to 
recognize), Judges give orders contrary to law and accepted standards of behavior (8th 
Circuit, DC Circuit, U.S. Supreme Court, District Court in Little Rock, Arkansas Court 
Orders in violation of Seamen's Suit, 28 U.S.C. § 1916);  Judges refuse to take actions 
required by law (Seamen's Suit, 28 U.S.C. § 1916); Courts have become inconsistent and 
arbitrary; Federalism theory interferes with practical justice. 
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On May 25, 2002, Hamrick sought reconsideration of this denial by an e-mail 
while aboard the SS Maj. Stephen W. Pless en route from Rota, Spain to Klaipėda, 
Lithuania. An addendum to that e-mail sent to Captain Brusseau included a 
photograph of a person holding a gun aimed directly at the viewer. The 
addendum included a disclaimer to his introductory paragraph that read: 

Where it says, WILL NOT COME FROM ME was intended to be a 
disclaimer that I will personally will to seek revenge upon Capt. 
Brusseau, the Coast Guard or the United States Government. 

See Complaint, Appendix A (printed e-mails). 

Hamrick was ordered off of the ship when it reached Lithuania. He was given 
a room at the Hotel Klaipėda and told to wait for further contact. On June 9, 
2002, two agents of the Naval Criminal Investigative Service interviewed 
Hamrick in his hotel room to determine whether Hamrick constituted a threat 
to Capt. Brusseau or others in the Coast Guard. Although the complaint 
contains no report or statement of conclusions, Hamrick apparently satisfied 
the Navy investigators that his e-mail included typographical errors and that 
he posed no threat to Capt. Brusseau. Hamrick was returned to the SS Pless 
after spending 12 days at the Hotel Klaipėda. 

 

DISCUSSION 

Plaintiff filed this action against Captain Brusseau, Admiral Thomas H. Collins, the 
current Commandant of the United States Coast Guard, and Rear Admiral Paul J. Pluta, 
Assistant Commandant for Marine Safety and Environmental Protection. He seeks 
damages from defendants for defamation, unlawful interference with his 
employment, wrongful detention and false imprisonment for his 12-day stay at 
the Hotel Klaipėda, and harassment and malicious investigation due to his 
exercise of his First Amendment rights. Defendants move to dismiss this case for 
lack of subject matter jurisdiction and for failure to state a claim upon which relief may be 
granted. Before addressing defendants’ motion, the Court will address two preliminary 
motions filed by plaintiff. 

COMMENT: Note the grammatical error that I will personally will to seek revenge upon Capt. Brusseau. 
The combination of the word disclaimer implying a negative followed by the accidental affirmative due to 
the grammatical error would prompt a logical, reasonable, and diligent person to reply back with with a 
question about intent or grammar in regard to that sentence. An emotional, unreasonable, vindicative, 
retaliatory, authoritarian would send the Naval Criminal Investigative Service (NCIS) to conduct a criminal 
interrogation at taxpayers expense only to discover my actual innocence.  

FURTHER NOTE:  The Email excerpt above is from Email #22. That and Email #20 are included in this 
Complaint with their substantive text (superfluous text omitted) following this Memorandum Opinion with 
my discussion on why Judge Ellen Segal Huvelle should NOT have even considered the above email text 
as admissible evidence to base her judgment for this dismissive Memorandum Opinion. My discussion will 
prove, or imply judicial bias, perhaps even political prejudice.  See the text in Email #22 marked by  on 
page 136. 



PART  5. DEMAND FOR DE NOVO JUDICIAL REVIEW OF HAMRICK  V. PRESIDENT BUSH
 

 
PART 5. DEMAND FOR DE NOVO JUDICIAL REVIEW OF HAMRICK  V. PRESIDENT BUSH 

149 

 

I. Plaintiff's Motions 

A. Motion for Assignment of Case to a Different Judge 

Plaintiff moves to have this case assigned to a different judge, pursuant to 28 U.S.C. § 
455(b)(1), on the ground that the undersigned has a personal bias or prejudice against 
him. A federal judge is required to disqualify [herself] in any proceeding in which [her] 
impartiality might reasonably be questioned. 28 U.S.C. § 455(a). Plaintiff asserts that my 
dismissal of his other case, Hamrick v. Bush, Civ. Action No. 02-1435, shows that the 
Court is prejudiced against him because the dismissal was with prejudice. This is a 
specious argument. The term with prejudice means only that plaintiff cannot bring the 
same claim against the same parties in a new case. See FED. R. CIV. P. 41(b); see Burns 
v. Finke, 197 F.2d 165, 166 (D.C. Cir. 1952) (a dismissal with prejudice is a final 
judgment on the merits which bars further litigation between the same parties). It has 
nothing to do with the undersigned’s personal predilection to rule against any particular 
litigant. 

Plaintiff also argues that the Court has personal knowledge of disputed evidentiary facts 
based upon knowledge gained in his other case. However, to serve as the basis for 
recusal, impartiality must typically result from knowledge acquired outside judicial 
proceedings. See Liteky v. United States, 510 U.S. 540, 554 (1994) (judicial rulings alone 
almost never constitute valid basis for a bias or partiality motion). Indeed, the local rules 
of this court require that cases filed by the same pro se plaintiff be assigned to the same 
judge. LOCAL CIV. R. 40.5(a)(3). This rule promotes efficiency by having a judge with 
knowledge of plaintiff’s other pending cases resolve all other potentially related claims. 
Finding no basis for a reasonable person to question the Court’s impartiality, the motion 
for reassignment to another judge will be denied. 

B. Motion for Appointment of Counsel 

In moving for appointment of counsel, plaintiff faces a heavy burden. Plaintiffs in civil 
cases generally do not have a constitutional or statutory right to counsel. See Willis v. 
FBI, 274 F.3d 531, 532-33 (D.C. Cir. 2001); Ray v. Robinson, 640 F.2d 474, 477 (3d 
Cir. 1981). Therefore, the Court is not obliged to appoint counsel unless the plaintiff 
demonstrates the existence of such exceptional circumstances that the denial of counsel 
would result in fundamental unfairness. See Cookish v. Cunningham, 787 F.2d 1, 2 (1st 
Cir. 1986). Whether exceptional circumstances exist requires an evaluation of the type 
and complexity of each case, and the abilities of the individual bringing it. Id. 

Although plaintiff has asserted numerous claims in his lengthy filings, this case is not of a 
type or complexity that requires appointed counsel to adequately address its merits. At 
this stage of the proceedings, it would not be fundamentally unfair for plaintiff to respond 
to defendants’ motion given his demonstrated ability to articulate his arguments and the 
lack of any factual disputes in defendants’ motion. See Ficken v. Alvarez, 146 F.3d 978 
(D.C. Cir. 1998). Moreover, although plaintiff’s motion alleges that he has not been able 
to find counsel on a contingency basis for this case, he does not describe the efforts he 
has made to retain counsel. See LOCAL CIV. R. 83.11(b)(3). Consequently, plaintiff’s 
motion for appointment of counsel will be denied without prejudice to renewal at a later 
time. 
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CERTIFICATION WAS NOT PROPER: FTCA is NOT my only waiver. The U.S. Coast 
Guard had a duty to advise Mark E. Nagle, Chief of the Civil Division of the Office of 
the United States Attorney for the District of Columbia of the regulatory waiver of 
sovereign immunity under 46 C.F.R. § 1.01–30 JUDICIAL REVIEW. Suppressio very, 
suggestion falsi. (The suppression of truth is equivalent to the suggestion of what is false). Fictio 
legis inique operator alieni damnum vel injuriam. (Ficition of law is wrongful if it works loss or 
harm to anyone).  Capt. Brusseau did NOT have a discretionary duty under 28 U.S.C. 
Sec. 2680(a). He had a ministerial duty under his oath of office to support and defend the 
Constitution and the Second Amendment when there were no federal laws or regulations 
available to use as a basis for his Final Agency Action. NOT OVERSEAS: The cause of action 
did NOT occur overseas as a point of origin but originated with Capt. Brusseau at U.S. Coast 
Guard Headquarters in Washington, DC and the consummated with my removal from a U.S. 
Government vessel (U.S. sovereign territory under maritime law) and taken to a foreign country 
(kidnapping? 18 U.S.C. § 1201(a)(1) and (2); hostage taking? 18 U.S.C. § 1203(a)) 

2. Defendants’ Motion to Dismiss 

Defendants argue that this action is barred by sovereign immunity. In support of their 
motion, defendants offer a certification from the Chief of the Civil Division of the Office of 
the United States Attorney for the District of Columbia that defendants were acting within 
the scope of their employment as employees of the United States at the time of such 
alleged incident. Certification of Mark E. Nagle (attached to defendants' motion to 
dismiss). Citing 28 U.S.C. § 2679(d), defendants argue that upon such certification the 
United States must be substituted for the named defendants. And of course, the United 
States is absolutely shielded from tort actions for damages unless sovereign immunity has 
been waived. Cox v. Secretary of Labor, 739 F. Supp. 29, 30 (D.D.C. 1990). 
 

In turn, the only waiver of sovereign immunity applicable to plaintiff’s claim for damages 
is the Federal Tort Claims Act (FTCA), 28 U.S.C. § 1346(b). However, the waiver of 
immunity authorized by the FTCA expressly exempts claims arising out of libel or slander, 
and those claims arising in a foreign country. See 28 U.S.C. § 2680(h), (k). Thus, as 
long as the certification is proper, plaintiff’s common law claims – all of 
which either sound in defamation or took place overseas – are barred against 

Linking 28 U.S.C. Sec. 2680(h) with (k) clearly indicates Judge Huvelle’s understanding of 28 
U.S.C. Sec. 2680(h) was pre-1974 amendment implying ignorance of the law.  

FULL CASE REFUTING JUDGE HUVELLE INCLUDED: See Andrew Nguyen, MD v. 
United States, 11th Cir. No. 07-12874 (February 4, 2009) and Compton v. Ide, C.A.9 (Cal.) 
1984, 732 F.2d 1429, clarifying the Relationship Between 28 U.S.C. § 2680(a) & (h) included 
here in starting at page 197. 

ANOTHER CASE LAW: The district court held that the claims by the Comptons under the 
FTCA for false arrest, false imprisonment, malicious prosecution and abuse of process were 
barred by the ‘exclusions’ of 28 U.S.C. Sec. 2680. This was error, because 28 U.S.C. Sec. 
2680(h) specifically allows such claims when they arise from acts or omissions by federal law 
enforcement officers. Compton v. Ide, C.A.9 (Cal.) 1984, 732 F.2d 1429. 
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both the United States and the individual Coast Guard officers originally 
named as defendants. See Gutierrez de Martinez v. Lamagno, 515 U.S. 417, 422 
(1995); United States v. Smith, 499 U.S. 160 (1991). 

 

In opposition to defendants’ motion to dismiss, plaintiff initially states that he does not 
oppose the substitution of the United States as the defendant in this case because he 
intended to name defendants in their official capacity only. See Kentucky v. Graham, 
473 U.S. 159, 166 (1985) (an official-capacity suit is, in all respects other than name, to 
be treated as a suit against the entity). Elsewhere, however, he seems to object to the 
United States Attorney’s certification regarding Capt. Brusseau. (Pl.’s Objection to Def.’s 
Mot. to Dismiss Compl. at 11.) While the Court does have the power to review the 
correctness of scope-of-employment certifications, see Lamagno, 515 U.S. at 420, 
plaintiff has offered absolutely no basis for concluding that the certification is 
erroneous.1 Indeed, the Coast Guard has the statutory authority to request 
that the Naval Criminal Investigative Service investigate what it perceives to 
be threats of physical violence against its officers. See 10 U.S.C. § 7480 
(authority of special agents of the Naval Criminal Investigative Service). Making and 
carrying out such requests would therefore seem to be within Capt. Brusseau’s official 
duties and thus within the scope of his employment. Accordingly, the Court accepts the 
certification and holds that sovereign immunity precludes plaintiff's common law claims. 

In contrast, the above rules regarding certification do not apply to plaintiff’s constitutional 
claims. See 28 U.S.C. § 2679(b)(2)(A). However, defendants argue that qualified 
immunity protects them from plaintiff’s claims for violations of his Second, Ninth, Tenth 
and Thirteenth Amendment rights, because plaintiff cannot demonstrate that any of these 
provisions confer on him any constitutional right to National Open Carry Handgun, much 
less that any such right was clearly established. Saucier v. Katz, 533 U.S. 194, 201 
(2001). The Court agrees, but notes that the government has not addressed the First 
Amendment claim to which both the Complaint and plaintiff’s opposition allude. To be 
sure, this claim is not stated clearly, and its exact contours are somewhat unclear, but 
given the generous standard by which pro se filings must be read, the Court will not 
dismiss plaintiff’s apparent First Amendment claim for lack of clarity. Instead, the Court 
will give plaintiff an opportunity to amend his complaint to state a First Amendment 
claim, to which defendants will then be able to file a responsive pleading.2 

For these reasons, defendants’ motion to dismiss will be granted with respect to all of 
plaintiff's constitutional claims except for those alleging a violation of the First 
Amendment. Plaintiff’s motion to compel discovery will be denied because it is premature 

                                                      
1  Patently false statement. My claims that Capt. Brusseau did not have discretionary authority to deny my 
application for the disputed endorsement and thereby failed to exercise due care, (28 U.S.C. § 2680(a)), 
constituting an abuse of process, (28 U.S.C. § 2680(h) Priviso), which lead to my false imprisonment, (28 U.S.C. 
§ 2680(h) Priviso), overrides the bar to my constitutional claims. (28 U.S.C. § 2679(b)(2)(A)). These 
circumstances mean that the Defendant’s Motion to Dismiss must be denied! 
2 [Footnote in original] If plaintiff chooses to amend his complaint to allege a First Amendment claim, he may not 
reassert those constitutional and tort claims that the Court has dismissed for failure to state a claim by virtue of 
this Memorandum Opinion. 
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at this time to engage in discovery until it is known which claims, if any, remain to be 
litigated. 

SO ORDERED. 

ELLEN SEGAL HUVELLE,  
United States District Judge,  
DATE: December 26, 2002 
 

 


