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PART 6. DEMAND FOR DE NOVO JUDICIAL REVIEW OF THE U.S. COAST GUARD’S 

FINAL AGENCY ACTION AS A MATTER OF RIGHT (NOTICE PLEADING) 

1. DEMAND FOR WRIT OF PEREMPTORY MANDAMUS RELIEF  

And 7 YEARS LATER in 2009 pirates hijacked MAERSK ALABAMA 

Capt. Brusseau 
violated his Oath of 
Office to support and 
defend the 
Constitution of the 
United States, 
including the Second 
Amendment rights of 
seamen. 

A WORD ON CIVIL 
DEFENSE: THE 
FEDERAL CIVIL 
DEFENSE ACT OF 
1950 was repealed in 
1994. And 7 YEARS 
LATER the came 
9/11 terrorists attacks.  

LESSON LEARNED? 
NEVER DROP  
YOUR GUARD! 

REVIVE THE 
PRIVILEGES AND 

IMMUNITIES OF THE 
14TH AMENDMENT 

AND THE FULL SCOPE 
OF  2ND AMENDMENT 

RIGHTS TO NATIONAL 
OPEN CARRY 
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A. U.S. Coast Guard’s Form CG-9556, Acceptance and Oath of Office 

I accept this appointment in the United States Coast Guard/Coast Guard 
Reserve (strikeoutone) in the grade of _________________________________ 
with rank as such from (date of rank) _________________________. This 
information was transmitted by Commandant's letter/message (ssic/dtg) 
_______/ dated ___________. Having accepted this appointment, I, 
________________________________, do solemnly swear (or affirm) that I will 
support and defend the Constitution of the United States against all enemies, 
foreign and domestic, that I will bear true faith and allegiance to the same, that 
I take this obligation freely, without any mental reservation or purpose of 
evasion, and that I will well and faithfully discharge the duties of the office on 
which I am about to enter. So help me God. 

B. My Case Meets the 3-Prong Test for Mandamus  

In 2002 Judge Ellen Segal Huvelle dismissed my Second Amendment case, No. 02-1435, 
claiming my case did not meet the three conditions for mandamus:  

Power v. Barnhart, 292 F.3d 781, 784 (D.C. Cir. 2002) (Under well-established Circuit 
law, mandamus relief is available only if three conditions are met: (1) the plaintiff has a 
clear right to relief; (2) the defendant has a clear duty to act; and (3) there is no other 
adequate remedy available to the plaintiff.); see also In re Bluewater Network, 234 F.3d 
1305, 1315 (D.C. Cir. 2000) (mandamus issued only for the most transparent 
violations of a clear duty to act).  

Bias can clearly be seen in Judge Ellen Segal Huvelle’s choice of case law on mandamus. 
Therefore, I counter her judicial bias with more favorable and recent case law on mandamus. Citing In 
re: Medicare Reimbursement Litigation, Baystate Health Systems, d/b/a Baystate Medical Center, et 
al., v. Michael O. Leavitt, Secretary, Department of Health & Human Services, No. 04-5203. DC 
Circuit (July 1, 2005):  

Under the Mandamus Act, [t]he district courts shall have original jurisdiction 
of any action in the nature of mandamus to compel an officer or employee 
of the United States or any agency thereof to perform a duty owed to the 
plaintiff. 28 U.S.C. § 1361. Pursuant to this act, a district court may grant 
mandamus relief if  

(1) the plaintiff has a clear right to relief;  

(2) the defendant has a clear duty to act; and  

(3) there is no other adequate remedy available to the plaintiff.  

Power v. Barnhart, 292 F.3d 781, 784 (D.C.Cir.2002) (quoting Northern States 
Power Co. v. U.S. Dep’t of Energy, 128 F.3d 754, 758 (D.C.Cir. 1997)). A district 
court’s determination that a plaintiff has met these standards is reviewed 
de novo. See Am. Cetacean Soc’y v. Baldrige, 768 F.2d 426, 432 (D.C.Cir.1985) 
(reviewing de novo district court’s conclusion that claim passed three-
prong test for mandamus jurisdiction), rev’d on other grounds sub nom. Japan 
Whaling Ass’n v. Am. Cetacean Soc’y, 478 U.S. 221, 106 S.Ct. 2860, 92 L.Ed.2d 
166 (U1986U). Even when the legal requirements for mandamus jurisdiction 
have been satisfied, however, a court may grant relief only when it finds 
compelling ... equitable grounds. 13th Reg’l Corp. v. U.S. Dep’t of the Interior, 
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654 F.2d 758, 760 (UD.C.Cir.1980U). UAs to the equities, we review for abuse of 
discretionU. See Am. Cetacean Soc’y, 768 F.2d at 444 (reviewing for abuse of 
discretion district court’s determination that granting mandamus relief 
comports with equity).  

 

2. DEMAND FOR WRIT OF PEREMPTORY MANDAMUS RELIEF BASED ON EXTRAORDINARY 

SITUATIONS FOR THE PURPOSE OF MANDAMUS AND EVIDENCE OF HABIT/ROUTINE 

PRACTICE OF THE UNITED STATES DENYING THE EXERCISE OF RIGHTS UNDER THE BILL OF 

RIGHTS THROUGH HISTORY. 
 

It is an extraordinary situation that the quotation from Frédéric Bastiat, The Law, 1850, 
There is in all a strong disposition to believe that anything lawful is also legitimate. This belief is so 
widespread that many persons have erroneously held that things are ‘just’ because the law makes 
them so1 is still true today as evidenced by President Obama’s election and the Oath of Office dispute 
escalating to a threatened revolution. 

(2005) Citing Mark R. Levin, MEN IN BLACK: HOW THE SUPREME COURT IS DESTROYING 
AMERICA, Regnery Publishing, Inc., Washington, DC (2005), Chapter 13: Restoring the Constitution, 
p. 195: 

The Supreme Court is abusing and subverting its constitutional role. It has chosen to 
become the unelected, unassailable social engineer of American Society. The sad truth is 
that the other branches of government have been complicit in the Court’s power grab. 

                                                      
1 Quotation used in Mark R. Levin, MEN IN BLACK: HOW THE SUPREME COURT IS DESTROYING AMERICA, Regnery 
Publishing, Inc., Washington, DC (2005), Chapter 13: Restoring the Constitution, p. 195. 

55 C.J.S. Mandamus § 4. Distinguished from other remedies—Prohibition 

Mandamus and prohibition are related remedies and have been held to be the converse of 
each other. 

Mandamus and prohibition are related remedies. Prohibition is the converse of mandamus 
in that prohibition is used to prevent a court from doing something which it has no power 
to do and mandamus is used to require it to do something which it is required to do. 

Prohibition is defined by some statutes as the counterpart of mandamus, but the word 
counterpart, as used in such statutes, is designed merely to illustrate the operation of the 
writ of prohibition when used in a proper case, and is not intended to enlarge or add to 
the class of cases in which resort to the remedy may be had. The line between mandamus 
and prohibition is a thin one, and thus the court will look not to the nomenclature or form 
of the relief sought, but to its substance. 

It has been held that mandamus is a remedy correlative to that of prohibition as a means of 
testing jurisdiction in pending cases. 

Affirmative not prohibitory relief: Writ of mandamus commands public officer to perform 
official, nondiscretionary duty that petitioner is entitled to have performed and that officer 
has failed to perform and, thus, writ provides affirmative rather than prohibitory relief. 
Chicago Bar Ass’n v. Illinois State Bd. of Elections, 161 Ill. 2d 502, 204 Ill. Dec. 301, 641 
N.E.2d 525 (1994). 



PART 6. DEMAND FOR DE NOVO JUDICIAL REVIEW OF FINAL AGENCY ACTION 
 

 
PART 6. DEMAND FOR DE NOVO JUDICIAL REVIEW OF FINAL AGENCY ACTION 

156 

 

Article III of the Constitution gives Congress the authority to create lower Courts under 
the Supreme Court. Congress also has the authority to determine the original and 
appellate jurisdiction of the lower courts and, within limits, the original and appellate 
jurisdiction of the Supreme Court.2 

 

                                                      
2 U.S. Const., Art. III, § 1. 

55 C.J.S. Mandamus § 6. Nature of remedy 

Mandamus as a remedy is available under most authorities and it has been variously stated 
to be a proceeding, an action, a procedure, and a civil remedy. 

The writ of mandamus was devised to prevent disorder from a failure of justice and defect 
of police, [PLAINTIFF’S NOTE: i.e., defect of the U.S. Coast Guard] and is used to compel the 
performance of a specific duty in cases where the ordinary forms of legal procedure 
furnish no adequate remedy. The writ serves a vital corrective and didactic function; it is 
not a punitive remedy.  

In conformity with special statutory proceedings regulating the practice in the issuance of 
the writ, it has been variously stated that mandamus is a proceeding, a procedure, a civil 
action, a civil remedy, and an action at law. It has, also, been stated that mandamus is a 
civil action under the code. There are other decisions, however, in which it is held, for 
some purposes, that mandamus is not an action at law, or a civil action under the code, 
but must be regarded as a special proceeding. It has also been held that writs of 
mandamus are not special cases within a constitutional provision conferring original 
jurisdiction on designated courts of all special cases and proceedings as are not otherwise 
provided for.  

Ordinary and administrative mandate. 

There are two types of mandates, ordinary mandate and administrative mandate; quasi-
legislative acts of public agencies are reviewed by ordinary mandate, as discussed infra § 
155, and quasi-judicial acts of public agencies are reviewed by administrative mandate, as 
discussed infra § 156. 

Personal nature. 

The office of mandamus is to compel the performance of a duty resting on the person to 
whom it is sent. It is, therefore, in substance a personal action, and it rests on the averred 
and assumed fact that defendant has neglected or refused to perform a personal duty, to 
the performance of which by him or her the relator has a clear right. 

Peremptory or alternative. 

The writ is either peremptory or alternative, according as it requires defendant absolutely 
to obey its behest, or gives him or her an opportunity to show cause to the contrary. 

Mandamus is a civil remedy as distinguished a criminal prosecution, and is controlled and 
limited as an independent suit by the rules of procedure applicable to other civil suits, 
although originally it was regarded as in the nature of a criminal process. Nevertheless the 
remedy may be available in criminal cases. 
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The president has the authority to nominate candidates to the federal bench who take 
office with advice and consent of the Senate.3 The House of Representatives can impeach 
judges and the Senate can try and remove them including Supreme Court justices.4 The 
elected branches can use these constitutional powers to correct the imbalance created by 
a federal judiciary that used judicial review to undermine the Constitution and the 
framework of our government. 

(1997) Citing Mark R. Levin, MEN IN BLACK: HOW THE SUPREME COURT IS DESTROYING 
AMERICA, Regnery Publishing, Inc., Washington, DC (2005), Chapter 1: Radicals in Robes, p. 11: 

Quotation: The American people will never be able to regain democratic self 
government—until we curb activist judges. Edwin Mees III, Attorney General of the 
United States under President Ronald Reagan5 

(1825) Citing Mark R. Levin, MEN IN BLACK: HOW THE SUPREME COURT IS DESTROYING 
AMERICA, Regnery Publishing, Inc., Washington, DC (2005), Chapter 2: Judicial Review: The 
Counter-Revolution, p. 23. I include the entire list of excerpts of Thomas Jefferson’s reaction to 
Marbury v. Madison 5 U.S. (Cranch 1) 137 (1803) as referenced by Mark R. Levin in Chapter 2’s 
quotation footnote through the Internet link: http://www.landmarkcases.org/marbury/jefferson.html: 

1804: The Constitution . . . meant that its coordinate branches should be checks on each 
other. But the opinion which gives to the judges the right to decide what laws are 
constitutional and what not, not only for themselves in their own sphere of action but for 
the Legislature and Executive also in their spheres, would make the Judiciary a 
despotic branch.  

 —Thomas Jefferson to Abigail Adams, 1804. ME 11:51  

1815: The question whether the judges are invested with exclusive authority to decide on 
the constitutionality of a law has been heretofore a subject of consideration with me in the 
exercise of official duties. Certainly there is not a word in the Constitution which has given 
that power to them more than to the Executive or Legislative branches.  

—Thomas Jefferson to W. H. Torrance, 1815. ME 14:303  

1819: In denying the right [the Supreme Court usurps] of exclusively explaining the 
Constitution, I go further than [others] do, if I understand rightly [this] quotation from the 
Federalist of an opinion that ‘the judiciary is the last resort in relation to the other 
departments of the government, but not in relation to the rights of the parties to the 
compact under which the judiciary is derived.’ If this opinion be sound, then indeed is our 
Constitution a complete felo de se [act of suicide]. For intending to establish three 
departments, coordinate and independent, that they might check and balance one 
another, it has given, according to this opinion, to one of them alone the right to prescribe 
rules for the government of the others, and to that one, too, which is unelected by and 
independent of the nation. For experience has already shown that the impeachment it has 
provided is not even a scare-crow . . . The Constitution on this hypothesis is a mere thing 

                                                      
3 U.S. Const., Art. II, § 2. 
4 U.S. Const., Art. II, § 4. 
5  Edwin Meese III, HOW CONGRESS CAN REIN IN THE COURTS, Hoover Digest, 1997, No. 4, adapted from 
IntellectualCapital.com, Vol. 2, Issue 16, April 17, 1997, from an article entitled THE JUDICIARY VS. THE 

CONSTITUTION? 
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of wax in the hands of the judiciary, which they may twist and shape into any form they 
please.  

   —Thomas Jefferson to Spencer Roane, 1819. ME 15:212  

1819: My construction of the Constitution is . . . that each department is truly 
independent of the others and has an equal right to decide for itself what is the meaning 
of the Constitution in the cases submitted to its action; and especially where it is to act 
ultimately and without appeal. 

   —Thomas Jefferson to Spencer Roane, 1819. ME 15:214 

1820: To consider the judges as the ultimate arbiters of all constitutional questions [is] a 
very dangerous doctrine indeed, and one which would place us under the despotism of 
an oligarchy. Our judges are as honest as other men and not more so. They have with 
others the same passions for party, for power, and the privilege of their corps. Their 
maxim is boni judicis est ampliare jurisdictionem [good justice is broad jurisdiction], and 
their power the more dangerous as they are in office for life and not responsible, as the 
other functionaries are, to the elective control. The Constitution has erected no such 
single tribunal, knowing that to whatever hands confided, with the corruptions of time and 
party, its members would become despots. It has more wisely made all the departments 
co-equal and co-sovereign within themselves.  

   —Thomas Jefferson to William C. Jarvis, 1820. ME 15:277  

1823: But the Chief Justice says, ‘There must be an ultimate arbiter somewhere.’ True, 
there must; but does that prove it is either party? The ultimate arbiter is the people of the 
Union, assembled by their deputies in convention, at the call of Congress or of two-thirds 
of the States. Let them decide to which they mean to give an authority claimed by two of 
their organs. And it has been the peculiar wisdom and felicity of our Constitution, to have 
provided this peaceable appeal, where that of other nations is at once to force.  

   —Thomas Jefferson to William Johnson, 1823. ME 15:451  

1824: But, you may ask, if the two departments [i.e., federal and state] should claim 
each the same subject of power, where is the common umpire to decide ultimately 
between them? In cases of little importance or urgency, the prudence of both parties will 
keep them aloof from the questionable ground; but if it can neither be avoided nor 
compromised, a convention of the States must be called to ascribe the doubtful power to 
that department which they may think best.  

   —Thomas Jefferson to John Cartwright, 1824. ME 16:47  

1825: This member of the Government was at first considered as the most harmless and 
helpless of all its organs. But it has proved that the power of declaring what the law is, ad 
libitum, by sapping and mining slyly and without alarm the foundations of the 
Constitution, can do what open force would not dare to attempt. 

   —Thomas Jefferson to Edward Livingston, 1825. ME 16:114  

It is an extraordinary situation that the U.S. Department of Homeland Security was 
established November 25, 2002 by the HOMELAND SECURITY ACT OF 2002, Pub. L. No. 107-296, 116 
Stat. 2153 as a direct result of terrorist attacks on September 11, 2001. 
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It is an extraordinary situation that Capt. J. P. Brusseau, U.S.C.G. (now retired) would 
violate his Oath of Office on April 19, 2002 (Patriots Day in recognition of the commencement of the 
American Revolution with the shot heard around the world) with a FINAL AGENCY ACTION denying 
Second Amendment rights of the Plaintiff, a U.S. merchant seaman who is not a prohibited person 
from owning or possessing firearms, under 18 U.S.C. § 922 et seq., by denying his application seeking 
the right to exercise Second Amendment rights in interstate, nautical, and maritime travel through 
nonexistent endorsement by federal law or regulation for NATIONAL OPEN CARRY HANDGUN on his 
MERCHANT MARINER’S DOCUMENT (now obsolete with the creating of the Soviet Union-style red 
cover, passport-style, MERCHANT MARINER’S CREDENTIAL (Your papers please era). 

It is an extraordinary situation that Solder of Fortune (magazine), Vol. 34, No. 8, August 
2009 and the New York Post, April 29, 2009,6 published Ralph Peters’7 OBAMA’S ANTI-AMERICAN 
DOCTRINE: A FOREIGN POLICY TO MAKE WEATHER UNDERGROUND CHEER. Excerpts from that article 
are included here: 

ONE TERRIFYING DOCTRINE 

After a mere 100 days, the Obama Doctrine for our foreign and security policies has 
emerged. And it’s terrifying.  

The combination of dizzying naïveté, dislike of our allies, disdain for our military, distrust 
of our intelligence services and distaste for our own country promises the worst foreign 
policy of our lifetimes. That includes President Jimmy Carter's abysmal record of failure.  

The core tenets of the Obama Doctrine to date would make a charter member of the 
Weather Underground cheer:  

1.We're to blame. 

2. Problems can be negotiated away. 

3. Problems that can’t be talked out can be bought off. 

4. Islamist terrorism doesn’t exist. 

5. Israel is the obstacle to Middle Ease peace. 

6. Our nukes threaten world peace and we need to get rid of them. 

7. Our military is dangerous. 

8. Our intelligence services are even more dangerous than our military. 

9. Blame President George W. Bush. 

We’re becoming a third-world country succumbing to a sickening (in both senses of the 
word) culture of blame. And that culture is fostered by breathtaking ignorance. 

It is an extraordinary situation that Oliver North’s TRUE FAITH AND ALLEGIANCE, published 
in Solder of Fortune (magazine), Vol. 34, No. 8, August 2009, page 82, on President Obama’s 

                                                      
6 
http://www.nypost.com/seven/04292009/postopinion/opedcolumnists/the_obama_doctrine_166684.htm?&page=
0 
7 Ralph Peters is a retired Army officer and former enlisted man, an opinion columnist for the New York Post and 
Fox News’ Strategist Analyst. He has experience in over 70 countries on six continents and has reported from 
various war zones. 
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nomination of Harold Koh as the next legal advisor to the U.S. Department of State (Secretary of 
State Hillary Clinton). Excerpts from that commentary are included here: 

It is said that there are two kinds of lawyers: those who know the law and those who 
know the judge. And then there is Harold Koh, the man who is likely to be the next legal 
adviser to the State Department. 

In the Koh universe, if the Europeans are opposed to it, we should render it 
unconstitutional. 

That kind of thinking is also evident in his opinion of the Second Amendment. “What 
kind of global gun control regime could we and should we try to build?” Koh asked in an 
essay entitled A WORLD DROWNING IN GUNS. He urged a global regulatory scheme 
prohibiting the ownership of firearms could be achieved through a process whereby rules 
negotiated among governments at a horizontal, intergovernmental level and interpreted 
through the interaction of transnational actors in these law-declaring fora are brought 
down vertically into the domestic law of each participating country — ‘brought home’ if 
you will — and internalized into the domestic statutes, executive practice, and judicial 
systems of those participating nations. 

In short, that means that U.S. law — constitutional or otherwise — must be amended or 
revised to comport with international standards. … Then nongovernmental organizations 
from around the globe will opine, a U.N. body will issue a report, and the U.S. Congress 
and state legislatures in the U.S. will be given a deadline within which to pass conforming 
legislation. The will of the American people will no longer matter if it is contrary to that of 
the world community. 

It is an extraordinary situation that Edwin Meese III, Chairman of the Editorial Board, 
Mathew Spalding, Executive Editor, and David Forte, Senior Editor of the The Heritage Foundation 
published, THE HERITAGE GUIDE TO THE CONSTITUTION, Regnery Publishing, Inc., Washington, DC 
(2005), p. 190 

Article II, Section 1 

Undivided loyalty to the United States was a prime concern. During the Constitution 
Convention, John Jay wrote to George Washington, urging a strong check to the 
admission of Foreigners into the administration of our national Government; and to 
declare expresly that the Command in chief of the american army shall not be given to, 
nor devolve on, any but a natural born Citizen. Justice Story later noted that the natural-
born-citizen requirement cuts off all chances for ambitious foreigners, who might 
otherwise be intriguing for the office. 

It is an extraordinary situation that the U.S. Coast Guard was transferred from the U.S. 
Department of Transportation to the U.S. Department of Homeland Security as a result of the 
HOMELAND SECURITY ACT OF 2002 (Pub. L. 107–296, title VIII, § 888, Nov. 25, 2002, 116 Stat. 
2249) codied in 6 U.S.C. § 468(b) PRESERVING COAST GUARD MISSION PERFORMANCE. 

It is an extraordinary situation that with the transfer of the U.S. Coast Guard to the U.S. 
Department of Homeland Security, the transfer of general superintendence of the merchant marine of 
the United States and of merchant marine personnel insofar as the enforcement of [U.S. Code, Title 
46 Shipping, Subtitle II Vessels and Seamen] is concerned and insofar as those vessels and personnel 
are not subject, under other law, to the supervision of another official of the United States 
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Government, to the Secretary of Homeland Security. (46 U.S.C. § 2103 SUPERINTENDENCE OF THE 
MERCHANT MARINE) 

It is an extraordinary situation that the Secretary of Homeland Security has not enforced 
[U.S. Code, Title 46 Shipping, Subtitle II Vessels and Seamen] and has not carried out correctly and 
uniformly administered [U.S. Code, Title 46 Shipping, Subtitle II Vessels and Seamen] in regard to the 
interests of marine safety and seamen’s welfare, nor has the Secretary of Homeland Security 
prescribed any regulations to carry out the provisions of this subtitle in regard to the Second 
Amendment rights of seamen in interstate, nautical, or maritime travel whether or not seamen are 
employed or unemployed. 

It is an extraordinary situation that the Secretary of Homeland Security has not established 
a homeland security role for the merchant marine of the United States and for merchant marine 
personnel. 

It is an extraordinary situation that where I have pleaded for my statutory and 
constitutional rights with the federal courts during 7 years of federal litigation at the pre-dismissal stage 
each and every one of those rights have been denied. The aggregate effect of the 7-years of rights 
denials it is that causality that renders me a slave in every sense of the word. Thirteenth and 
Fourteenth Amendment issues, and equal rights under the law are involved here. 

It is an extraordinary situation that federal common law has not established a precedent 
for Second Amendment rights of seamen in interstate, nautical, and maritime travel as a matter for 
federal preemption of local, State laws. 

It is an extraordinary situation that the Congress of the United States have, since 1947 
with the implementation of the Résumé of Congressional Activities there as been a systematic 
crackdown on Private Bills being enacted into law. Under FEDERAL RULES OF EVIDENCE, RULE 406 
HABIT AND ROUTINE PRACTICE, the table of PUBLIC & PRIVATE LAWS below is evidence of a systematic 
imposition of government oppression and tyranny as a direct causality from the abuse of the 
JUDICIAL DEFERENCE DOCTRINE and the federal courts refusal to view Executive and Legislative 
actions with suspicion on constitutionality in defense of the Rule of Law and equal rights under the 
law for fair and impartial trials for civil plaintiffs under the Seventh Amendment right to a civil jury 
trial. 

02 U.S.C. § 190g. Nonconsideration of Certain Private Bills and Resolutions. 

No private bill or resolution (including so-called omnibus claims or pension bills), and no 
amendment to any bill or resolution, authorizing or directing  

(1) the payment of money for property damages, for personal 
injuries or death for which suit may be instituted under the 
Federal Tort Claims Act, or for a pension (other than to carry out 
a provision of law or treaty stipulation);  

(2) the construction of a bridge across a navigable stream; or  

(3) the correction of a military or naval record, shall be received or 
considered in either the Senate or the House of Representatives. 
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The legislative source for 2 U.S.C. § 190g is Aug. 2, 1946, ch. 753, title I, § 131, 60 Stat. 831. 
Section effective Jan. 2, 1947, see § 142 of act Aug. 2, 1946. The table above is extremely suggestive 
that because the Résumé of Congressional Activities was implemented in 1946 and the federal law on 
Nonconsideration of Certain Private Bills and Resolutions, 2 U.S.C. § 190g, began the annual parade 
of suppression of the First Amendment right to petition the Government for redress of grievances and 
the resultant growth of oppression and tyranny of the People in their exercise of constitutional rights. 
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Louis Fisher, POLITICS OF SHARED POWER: CONGRESS AND THE EXECUTIVE, Texas A&M 
University Press, 4th ed., (February 1998), pp. 76-77:  

Private Bills 

Members of Congress introduce private bills to overcome injustices and inadequacies in 
the administrative process. 8  The flood of private bills after the Civil War to assist 
constituents turned down by the Pension Bureau was particularly flagrant. President 
Grover Cleveland declared open season on such measures, often employing sarcastic 
language in his veto messages to rebuke these legislative efforts. During the 49th 
Congress (1885-1887) there were more than twice as many private laws as public laws: 
1,031 to 434. The ratio climbed to 3-to-1 by the 56th Congress (1899-1901) --- 1,498 
private laws and 443 public laws. Private bills introduced in the 59th Congress (1905-
1907) topped 6,000.9 

In an effort to reduce the private bill workload, the Legislative Reorganization Act of 1946 
prohibited the consideration of any private bill or resolution (including omnibus claims or 
pension bills) or an amendment to any bill or resolution authorizing or directing (1) the 
payment of money for preperty damages, for personal injuries or death for suits that 
could be instituted under the Federal Tort Claims Act (Title IV of the 1946 act), or for a 
pension (other than to carry out a provision of law or treaty stipulation); (2) the 
construction of a bridge across a navigable stream (Title V of the act); or (3) the 
correction of a military or naval record.10 

Due to a surge in legislative activity regarding immigration from 1949 through 1955, 
private laws averaged more than one thousand in each Congress, but from 1971 to 1997 
they fell sharply, averaging about one hundred a Congress. The number of private bills 
continues to decline, with only a few dozen enacted in recent Congress.  

Private bills need not be enacted to affect the administrative process. Whenever a senator 
or representative introduces an immigration bill and the judiciary committees request a 
report from the Immigration and Naturalization Service, a deportation is delayed until 
action is taken on the bill. This procedure continues to exist even after the Supreme Court 
declared the legislative veto unconstitutional in 1983. Although private bills are subject to 
abuse, they allow Congress to correct mistakes in past legislation or current 
administration. 

                                                      
8See G. Lowell Field, Administration by Statute—The Question of Special Laws, Public Administration Review 6 
(1946): 325; Note Private Bills and the Immigration Law, Howard Law Review 69 (1956): 1083; Note, Private 
Bills in Congress, Howard Law Review 79 (1956): 1684.. 
9On Cleveland, see james D. Richardson, ed., A COMPILATION OF THE MESSAGES AND PAPERS OF THE PRESIDENTS, 
20 vols. (New York: Bureau of National Literature, 1897-1925), 10:5001-5002 (May 8, 1886), and 5020-5040 
(June 21-23, 1886). For statistics on private laws, see Library of Congress, Congressional Research Service, 
PRIVATE BILLS AND FEDERAL CHARTERS, Marc D. Yacker, (1979) Report No. 79-110 GOV, 22. 
10 60 Stat. 831, sec. 131 (1946); 2 U.S.C. 190g (1982), repeated in HOUSE RULE XXII, clause 2. [PLAINTIFF 
NOTE: For the 111th Congress (2009), repeated in House Rule XII, Petitions, memorials, and private bills, clause 
4.] 
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3. DEMAND FOR MATHEWS TEST FOR DUE PROCESS  
The Court failed to apply the Matthews Test my to evaluated my rights to procedural and 

substantive due process under the Fourteenth Amendment.  

Citing Andrew Blair-Stanek, UNDERSTANDING BELL ATLANTIC V. TWOMBLY AS MATHEWS V. 
ELDRIDGE APPLIED TO DISCOVERY, forthcoming in Florida Law Review, Volume 62 (2010): 11 

II. GROWING EXPANSE OF MATHEWS V. ELDRIDGE  

In contrast with Twombly, the 1976 case Mathews v. Eldridge, 424 U.S. 319 (1976), has 
met with nearly-universal acclaim and acceptance as the standard for determining the 
requirements of procedural due process. Despite its humble beginnings in a case 
involving termination of disability benefits, the Mathews test has grown into a core tenet 
of American jurisprudence.  

A. Overview of Mathews  

The Supreme Court handed down Mathews six years into the procedural due process 
revolution launched by the 1970 watershed decision Goldberg v. Kelly 397 U.S. 254 
(1970). 12  In Goldberg, the Court found that the New York City Social Services 
Department had denied welfare recipients procedural due process by not providing a 
hearing before terminating their benefits.13 But Goldberg provided insufficient guidance 
to make procedural due process determinations in other areas.  

With Mathews v. Eldridge, the Court supplied this guidance, with a three-factor test 
that remains hornbook law. George Eldridge’s Social Security disability benefits had been 
terminated without a pretermination hearing.14 Eldridge brought suit against David 
Mathews, the Secretary of Health, Education, and Welfare, challenging the lack of 
pretermination hearings as violating procedural due process.  

The Court reemphasized that procedural due process is not not a technical conception 
with a fixed content unrelated to time, place and circumstances and is flexible and calls 
for such procedural protections as the particular situation demands.15  The Court then 
enunciated the three factors now known as the Mathews test:  

                                                      
11 Law Clerk to Hon. Paul V. Niemeyer, United States Court of Appeals for the Fourth Circuit. Yale Law School, 
J.D. 2008. Article available online at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1395057 
12 See also Jerry L. Mashaw, The Supreme Court’s Due Process Calculus for Administrative Adjudication in 
Mathews v. Eldridge: Three Factors in Search of a Theory of Value, 44 U. CHI. L. REV. 28, 28-29 (1976) (calling 
Goldberg a landmark case). 
13 397 U.S. at 266; see also Charles Reich, The New Property, 73 YALE L.J. 733 (1964). 
14 PLAINTIFF’S NOTE: terminated without a pretermination hearing applies to the U.S. Coast Guard denying my 
application for the National Open Carry Handgun without any notice or opportunity for procedural due process, 
as in denying me the opportunity to attend a hearing before the Coast Guard issued their Final Agency Action on 
April 19, 2002. 
15 424 U.S. at 334. 
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[1] the private interest that will be affected by the official action;  

[2] the risk of an erroneous deprivation of such interest through the 
procedures used, and the probable value, if any, of additional or substitute 
procedural safeguards; and  

[3] the Government’s interest, including the function involved and the fiscal 
and administrative burdens that the additional or substitute procedural 
requirement would entail.16  

 

The Mathews test is a way to compare two sets of procedures:  

It compares the baseline of procedures used – which is the first set of procedures – 
against additional or substitute procedural safeguards, which constitutes the 
second set of procedures. In Mathews itself, the baseline was the existing Social Security 
procedures, including pre-termination written communications and a post-termination 
evidentiary hearing. And the additional or substitute procedural safeguards were mainly 
the pretermination evidentiary hearing that Eldridge argued was necessary.  

The Court then set out to analyze the three factors. Considering the first factor, private 
interest, the Court found that a disabled worker had a significant interest in 
continued benefits,17 albeit less than a poor welfare recipient’s interest in continued 
benefits.18  

For the Usecond factorU, the Court then considered the existing procedural 
system,19 which involved pre-termination written communication20  and provided 
post-termination evidentiary hearings. Against this, it considered the additional or 
substitute procedural safeguards that Eldridge argued were necessitated by due process: 
Pre-termination evidentiary hearings.21 On the second factor, comparing the change 
in the risk of an erroneous deprivation,22 the Court concluded that pre-termination 
evidentiary hearings would provide little additional value in reducing erroneous 
terminations of benefits. 23 Specifically, assessments of a worker’s condition depended 
largely on written medical documentation, which was already considered extensively 
prior to termination, meaning that in-person pretermination hearings would likely not 
improve accuracy.24  

                                                      
16 Id. at 335. 
17 Equating to a seaman’s (citizen’s) interest in exercising a Second Amendment right. 
18 424 U.S. at 339-343. 
19 The Final Agency Action. 
20  The Final Agency Action in my case was not a pre-termination written communication. It is the actual 
termination of my application for the disputed endorsement on my Merchant Mariner’s Document. 
21 424 U.S. at 343-349. 
22 424 U.S. at 335. 
23 424 U.S. at 343-347 
24 Id. 
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The Court then considered the third factor, of the fiscal and administrative 
burdens of the alternative procedure, which it determined would have a high cost.25 
The increased number of hearings, with the full opportunity to present evidence, would 
be burdensome on the administrative judges who handle hearings.26 And benefits would 
continue to flow to potentially undeserving recipients during this time, thereby 
diminishing the resources available to deserving recipients.27 Balancing the three factors, 
the Court thereby determined the alternative procedure of pretermination hearings was 
not required by due process, and upheld the existing procedures.  

B. Increasing Favor  

The Mathews v. Eldridge three-factor test has become a staple of jurisprudence, 
touching many areas far afield from administrative law or benefits 
terminations. As Judge Richard Posner notes, the three-factor test is the orthodox 
approach to determining procedural due process.28 It incorporates ideas of cost-
benefit analysis beloved by scholars of law and economics, while also providing a 
benchmark for justice.29  

The Supreme Court has applied the Mathews test in a surprising variety of areas. For 
example, in Connecticut v. Doehr,30 the Court made clear that the Mathews test 
applies to determining the constitutionality of procedural tools available to 
private civil litigants, and struck down Connecticut’s prejudgment attachment 
statute. 31  The Court has also used the Mathews test as a benchmark for criminal 
procedure, using it to evaluate everything from moving prisoners into supermax 
facilities32 to forfeitures of real property.33  

The Court has even employed the Mathews test in deciding several terrorism-related 
cases. For example, in Hamdi v. Rumsfeld,34 the plurality applied the Mathews test to 
determine that an alleged enemy combatant with U.S. citizenship, captured in 
Afghanistan but detained in a brig in South Carolina, was entitled to habeas corpus.35 
The plurality began its analysis by stating that The ordinary mechanism that we use for 
balancing such serious competing interests, and for determining the procedures that are 
necessary to ensure that a citizen is not ‘deprived of life, liberty, or property, without due 

                                                      
25 Id. at 347-49. 
26 Id. at 347-48. 
27 Id. at 348-49. 
28 Van Harken v. City of Chicago, 103 F.3d 1346, 1351 (7th Cir. 1997) (evaluating procedure for handling 
parking tickets). 
29 Id. 
30 501 U.S. 1 (1991). 
31 Id. at 8-9. 
32 Wilkinson v. Austin, 545 U.S. 209 (2005). 
33 United States v. James Daniel Good Real Property, 510 U.S. 43 (1993). 
34 542 U.S. 507 (2004). 
35 Id. at 528-29. 
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process of law,’ is the test that we articulated in Mathews v. Eldridge.36 And further, in the 
recent case Boumediene v. Bush,37 the Supreme Court again deployed the Mathews test, 
striking down the Military Commissions Act of 2006 as providing insufficient process to 
detainees at Guantanamo Naval Base.38  

The Mathews test was, of course, created by the Burger Court and has no direct textual 
basis in the Constitution. But even Justice Scalia, dedicated to an originalist 
understanding of the Constitution, accepts the applicability of Mathews, at least whenever 
the common law does not already provide a relevant procedure,39 as for example in cases 
where the common law would have provided a jury trial. 40  This is a testament to 
Mathews’ place at the core of American jurisprudence.  

In light of the Supreme Court’s deep – and growing – attachment to the Mathews test, it is 
not surprising that the lower federal and state courts have deployed it in evaluating 
alternative procedures ranging from domestic relation TROs, 41  to sex offender 
commitment,42 to parking tickets.43  

4. DEMAND FOR NEGOTIATED RULEMAKING WITH DHS, THE U.S. COAST GUARD, TSA, 
BATFE AND OTHER FEDERAL AGENCIES UNDER THE SPECIAL PROCEDURES RULE 16(C)(9) 
FEDERAL RULES OF CIVIL PROCEDURE, 33 C.F.R. § 1.05-60, 5 U.S.C. § 561-570A, AND 5 

U.S.C. APPENDIX - FEDERAL ADVISORY COMMITTEE ACT.  
Under the 05 U.S.C. § 569 GOVERNMENT ORGANIZATION AND EMPLOYEES: ENCOURAGING 

NEGOTIATED RULEMAKING, the President has the authority to designate an agency or designate or 
establish an interagency committee under 05 U.S.C. § 563 DETERMINATION OF NEED FOR NEGOTIATED 
RULEMAKING COMMITTEE to facilitate and encourage agency use of negotiated rulemaking. An agency 
that is considering, planning, or conducting a negotiated rulemaking may consult with such agency or 
committee for information and assistance. There is a need to determine the Second Amendment 
rights of American civilian seafarers to openly keep and bear arms in intrastate, interstate, and 
maritime travel.  

LaBuy v. Howes Leather Co., 352 U.S. 249 (1957) (Mandamus is an extraordinary 
remedy, which should only be used in exceptional circumstances of peculiar emergency 
or public importance.) See also United States v. McGarr, 461 F.2d 1 (7th Cir. 1972) 

Decatur v. Paulding, 39 U.S. (1 Pet.) 496, 514-17 (1840) The power of a district court to 
compel official action by mandatory order is limited to the enforcement of 

                                                      
36 Id. (citations omitted). 
37 128 S. Ct. 2229 (2008). 
38 Id. at 2268. 
39 Connecticut v. Doehr, 501 U.S. 1, 30-31 (1991) (Scalia, J., concurring); Hamdi v. Rumsfeld, 542 U.S. 507, 
575-76 (2004) (Scalia, J., dissenting); see also Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 36 (1991) (Scalia, 
J., concurring). 
40 Hamdi v. Rumsfeld, 542 U.S. 507, 575-76 (2004) (Scalia, J., dissenting). 
41 Blazel v. Bradley, 698 F. Supp. 756, 763-64 (W.D. Wis. 1988). 
42 People v. Litmon, 162 Cal.App.4th 383 (2008). 
43 Van Harken v. City of Chicago, 103 F.3d 1346, 1351 (7th Cir. 1997). 
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nondiscretionary, plainly defined, and purely ministerial duties. See also Work v. Rives, 
267 U.S. 175, 177 (1925); Wilbur v. United States, 281 U.S. 206, 218 (1930). 

Wilbur v. United States, 281 U.S. 206, 218 (1930) (An official action is not ministerial 
unless the duty in a particular situation is so plainly prescribed as to be free from doubt 
and equivalent to a positive command.); See also United States ex rel. McLennan v. 
Wilbur, 283 U.S. 414, 420 (1931); ICC v. New York, N.H. & H.R. Co., 287 U.S. 178, 
204 (1932); Will v. United States, 389 U.S. 90 (1967); Donnelly v. Parker, 486 F.2d 402 
(D.C. Cir. 1973).  

SENATE REPORT NO. 1992, 87th Cong., 2d Sess. 2; HOUSE REPORT NO. 536, 87th Cong., 
2d Sess. (128 U.S.C. § 1361, giving the United States district court jurisdiction of an 
action in the nature of mandamus to compel an officer or employee of the United States 
or any agency thereof to perform a duty owed to the plaintiff, speaks only of compelling 
an officer or employee. The committee reports accompanying this enactment make clear 
that the legislation did not create new liabilities or new causes of action against the United 
States.)  

 (1) to compel the President of the United States to establish a policy protecting the U.S. citizen 
sailors of the U.S. Merchant Marine while ashore in the United States their First, Second, Fourth, Fifth, 
Ninth, Tenth, and Thirteenth Amendment rights to, and their civil right of, National Open Carry 
Handgun in Interstate Commerce. 

(2) to compel the President of the United States to review the policy on Federalism in regards 
to the role of the Second and Ninth Amendments in government.  

(3) to compel the Department of Transportation and the U.S. Coast Guard to reassess the role 
of the Second and Ninth, Tenth and Thirteenth Amendments to armed personal security of the law-
abiding citizens & merchant seaman in interstate travel with the goal of securing such rights.  

(4) to strike 27 C.F.R. § 178.38, Transportation of Firearms and 18 U.S.C. 926A, Interstate 
Transportation of Firearms and other gun control laws for constitutionality as violating the Thirteenth 
Amendment prohibiting slavery and involuntary servitude and as violating the Second and Ninth 
Amendment right to immediate access to firearms in defense of life and liberty;  

(5) to compel the U.S. Coast Guard to approve Petitioner’s application for National Open 
Carry Handgun endorsement on Petitioner’s Merchant Mariner’s Document.  

(6) to compel FEDERAL RULES OF CIVIL PROCEDURE, RULE 16(C)(9) SPECIAL PROCEDURES to 
compel the Commandant of the U.S. Coast Guard has the authority under 14 U.S.C. § 2; 93(a); § 
141; § 631; § 632; § 633; and 33 C.F.R. § 1.05–1; § 1.05–5; § 1.05–10; § 1.05–60; to not only issue 
the Merchant Mariner’s Credential with the National Open Carry Handgun/Small Arms and Light 
Weapons endorsement but to initiate NEGOTIATED RULEMAKING, and federal legislation under the 
authority of 5 U.S.C. § 569, and 33 C.F.R. § 1.05-60 with the Plaintiff and with representatives from 
the:  
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Executive Office of the President  
Assistant to the President for Homeland Security and Counterterrorism  
Assistant to the President for Legislative Affairs  
Assistant to the President and Deputy Chief of Staff for Policy  
Assistant to the President for Domestic Policy  
Deputy Assistant to the President for Domestic Policy  
Deputy Assistant to the President and Dep. Dir. of Communications for Policy and 
Planning  
Deputy Assistant to the President and Director, Intergovernmental Affairs  
Deputy Assistants to the President for Legislative Affairs  
The Domestic Policy Council  
 

U.S. Senate  
Legislative Counsel (2 U.S.C. 271),  
Committee on Foreign Relations  
Committee on Homeland Security & Governmental Affairs  
Committee on the Judiciary  
Subcommittee on the Constitution  
Subcommittee on Crime and Drugs  
Subcommittee on Human Rights and the Law  
Subcommittee on Terrorism, Technology and Homeland Security  
Committee on Commerce, Science & Transportation  
Subcommittee on Surface Transportation and Merchant Marine Infrastructure, Safety, 
and  
Security  
Subcommittee on Oceans, Atmosphere, Fisheries, and Coast Guard  
Subcommittee on Interstate Commerce, Trade, and Tourism  

 
U.S. House Of Representatives  

Legislative Counsel (2 U.S.C. § 281),  
Office of the Law Revision Counsel (2 U.S.C. § 285).  
Committee on Foreign Affairs  
Subcommittee on International Organizations, Human Rights, and Oversight  
Committee on Homeland Security  
Subcommittee on Border, Maritime and Global Counterterrorism  
Subcommittee on Transportation Security and Infrastructure Protection  
Subcommittee on Emergency Communications, Preparedness, and Respon  
Committee on the Judiciary  
Subcommittee on Courts, the Internet, and Intellectual Property  
Subcommittee on Crime, Terrorism, and Homeland Security  
Subcommittee on the Constitution, Civil Rights, and Civil Liberties  
Committee on Oversight and Government Reform  
Subcommittee on Domestic Policy  
Committee on Standards of Official Conduct  
Committee on Transportation and Infrastructure  
Subcommittee on Coast Guard and Maritime Transportation.  
Subcommittee on Economic Development, Public Bldis & Emergency Management  
Subcommittee on Highways and Transit  
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U.S. Department of Homeland Security  
Secretary of Homeland Security  
Deputy Secretary of Homeland Security  
Commandant, United States Coast Guard  
U.S. Coast Guard Marine Safety and Security Council  
FEMA: Deputy Administrator, National Preparedness  
FEMA: National Protection and Programs Under Secretary  
POLICY: Assistant Secretary  
POLICY: Executive Director, Homeland Security Advisory Council  
POLICY: Assistant Secretary, Office of International Affairs  
POLICY: Assistant Secretary, Private Sector Coordination  
POLICY: Director, International Programs  
POLICY: Director, Special Programs  
POLICY: Director, Innovation/Homeland Security Advanced Research Projects Agency  
POLICY: Director, Transition  
COMPONENTS: Civil Rights and Civil Liberties Officer  
COMPONENTS: Director, Federal Law Enforcement Training Center  
COMPONENTS: Assistant Secretary, Office of Legislative Affairs  
COMPONENTS: Chief Privacy Officer  
COMPONENTS: Assistant Secretary, Transportation Security Administration  
COMPONENTS: White House Liaison  
U.S. Department of Transportation  
White House Liaison  
Deputy Secretary  
Under Secretary for Policy  
Assistant Secretary for Governmental Affairs  
Assistant Secretary for Transportation Policy  

 

Maritime Administration  
Administrator  
Deputy Administrator for Inland Waterways and Great Lakes  
Deputy Administrator  
Associate Administrator for National Security  
Associate Administrator for Port, Intermodal, and Environmental Activities  
Director of Congressional and Public Affairs  
Director, Office of Maritime Labor, Training, and Safety  
Superintendent, United States Merchant Marine Academy  

 

Federal Motor Carrier Safety Administration  
Administrator  
Deputy Administrator  
Assistant Administrator (Chief Safety Officer)  
Regulatory Ombudsman  
Associate Administrator for Policy and Program Development  
Chief Counsel  
Director, Office of Civil Rights  
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U.S. Department of Justice  
The Attorney General  
Deputy Attorney General  
Associate Attorney General  
Senior Counsel, Office of Dispute Resolution  
Solicitor General  
Assistant Attorney General, Office of Legal Counsel  
Assistant Attorney General, Office of Legislative Affairs  
Assistant Attorney General, Office of Legal Policy  
Assistant Attorney General for Administration, Justice Management Division  
Assistant Attorney General, Civil Division  
Assistant Attorney General, Civil Rights Division  
Assistant Attorney General, Criminal Division  
Assistant Attorney General, Office of Justice Programs  
Director, Office of Intergovernmental and Public Liaison  
Director, Community Relations Service  
Director, Community Oriented Policing Services  

 

U.S. Department of State  
Secretary of State  
Deputy Secretary of State  
Assistant Secretary for Legislative Affairs  
Director of the Office of Civil Rights  
Under Secretary for Political Affairs  
Permanent Rep. of the United States of America to the Organization of American States  
Coordinator, International Information Programs  
United States Mission to the United Nations  
United States Permanent Representative to the United Nations and Representative in 
the Security Council  
Deputy United States Representative to the United Nations  
United States Representative for Special Political Affairs in the United Nations  
United States Representative on the Economic and Social Council  
United States Representative for U.N. Management and Reform  

 
BATFE 

Director  
Deputy Director  
Office of Public and Governmental Affairs  
Office of Enforcement Programs and Services  
Office of Field Operations  
Office of Training and Professional Development  
Office of Professional Responsibility and Security Operations  

 
 

  


