
1 of 69 
 

 

WHITE COUNTY CIRCUIT COURT 
Court Department at 301 West Arch Street, Searcy, AR  

 

Laura Balentine, Police Officer  ) 
AND Kensett Water Dept. Clerk  ) 

Kensett Police  ) CASE NO. CR-18-230 WR-18-165 
101 NE 1st St  ) Obstructing Governmental Operations - Non Force 
Kensett, Arkansas 72082  ) DISMISSED 
 )  
v.  ) CASE NO. CR-18-231 WR 18-165 

 ) Harassing Communications Repeatedly 
Don Hamrick  ) FALSE CONVICTION - APPEALED 
322 Rouse Street  ) FIRST AMENDMENT VIOLATION 
Kensett, AR 72082  ) 
_______________________________ ) 

 

APPEAL OF KENSETT DISTRICT COURT’S  
CASE NO. CR-18-231 WR 18-165 

FALSE CONVICTION  
For Harassing Communications Repeatedly 

ARKANSAS RULES OF EVIDENCE 

RULE 201 JUDICIAL NOTICE OF ADJUDICATIVE FACTS and 
RULE 406 HABIT - ROUTINE PRACTICE 

Citing, Marvin Zalman, WRONGFUL CONVICTIONS: A COMPARATIVE 

PERSPECTIVE, Wayne State University, May 4, 2016. ABSTRACT: 

“Miscarriages of justice—failing to accurately separate the guilty from 

THE INNOCENT—are deemed moral and technical failures wherever 

courts are established. WRONGFUL CONVICTION becomes a social 

problem when INNOCENCE CONSCIOUSNESS arises, meaning that a 
significant number of people view MISCARRIAGES OF JUSTICE as 

caused by correctible systemic factors, and not as inevitable failures of 

courts. The term “WRONGFUL CONVICTION” encompasses 

procedurally flawed court convictions and the convictions of 

FACTUALLY INNOCENT DEFENDANTS (i.e., FALSE CONVICTIONS). 

There is no definitive way to measure the incidence of false convictions, 
but American experts estimate plausible rates of from 1 to 3 percent, 

which translates to tens of thousands falsely convicted each year. . . . 

WRONGFUL CONVICTIONS ARE NOW VIEWED AS A SOCIAL 

PROBLEM GLOBALLY.” 
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A. MEMORANDUM OF UNDERSTANDING  

FALSE CONVICTIONS ARE STEALTHY ENCROACHMENTS UPON 
CONSTITUTIONAL RIGHTS OF FACTUALLY INNOCENT DEFENDANTS 
AND CANNOT AND MUST NOT BE IGNORED BY JUDICIAL BIAS IN ANY 
COURT OR DENIED BY RULES OF COURT OR JUDICIAL PROCEDURE. 

  
See Byars v. United States, 273 U.S. 28 at 32 (1927) “Constitutional provisions for 

the security of person and property are to be liberally construed, and ‘it is the duty 
of courts to be watchful for the constitutional rights of the citizen, and against any 
stealthy encroachments thereon.’  Boyd v. United States, 116 U. S. 616, 116 U. S. 635; 
Gouled v. United States 255 U. S. 304.”  Miller v. United States (5th Circuit) 230 F. 2d. 486 
(1956) “The claim and exercise of a constitutional right cannot thus be converted 
into a crime.”  United States v. Jackson 390 US 570 (1968). United States v. Jackson 390 US 
570 (1968) “If a law has ‘no other purpose…’ than to chill the assertion of 
constitutional rights by penalizing those who choose to exercise them, then it [is] 
patently unconstitutional.”  Pellegrino Food Prods. Co. v. City of Warren 136 F. Supp. 2d 
391, 407 (W.D. Pa. 2000). “Abuse of process refers to the improper use of a civil or 
criminal legal procedure for an unintended, malicious, or perverse reason. It is the 
malicious and deliberate misuse of regularly issued civil or criminal court process that 
is not justified by the underlying legal action.” …. “The key elements of abuse of 
process is the malicious and deliberate misuse of regularly issued civil or criminal court 
process that is not justified by the underlying legal action, and that the abuser of 
process is interested only in accomplishing some improper purpose similar to the 
proper object of the process. Abuse of process is an intentional tort. Abuse of process 
encompasses the entire range of procedures incident to the litigation process such 
as discovery proceedings, the noticing of depositions and the issuing of subpoenas.” 

 

B. THE PERPETUAL STATE OF UNCONSTITUTIONAL CONDITIONS 
“The more things change the more they stay the same.” Many things remain 
consistent even as changes happen. The phrase is often said in a resigned or 

sarcastic tone.1 

Frederick Douglass 

“Let me give you a word of the philosophy of reform. The whole history of the progress 
of human liberty shows that all concessions yet made to her august claims have been 
born of earnest struggle. The conflict has been exciting, agitating, all-absorbing, and 

                                                         
1 https://idioms.thefreedictionary.com/the+more+things+change%2C+the+more+they+stay+the+same 
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for the time being, putting all other tumults to silence. It must do this or it does 
nothing. If there is no struggle there is no progress. Those who profess to favor 
freedom and yet deprecate agitation are men who want crops without plowing up the 
ground; they want rain without thunder and lightning. They want the ocean without 
the awful roar of its many waters. 

This struggle may be a moral one, or it may be a physical one, and it may be both moral 
and physical, but it must be a struggle. Power concedes nothing without a demand. It 
never did and it never will. Find out just what any people will quietly submit to and 
you have found out the exact measure of injustice and wrong which will be imposed 
upon them, and these will continue till they are resisted with either words or blows, or 
with both. The limits of tyrants are prescribed by the endurance of those whom they 

oppress.”2 

 

C. APPELLANT’S CLAIM 
Establishing grounds for civil action for damages & remedies 

in federal court for violations of my constitutional rights. 

(1) STIGMATIC HARM FROM UNCONSTITUTIONAL CONDITIONS DUE TO JUDICIAL BIAS VIOLATING 

MY PROCEDURAL AND SUBSTANTIVE DUE PROCESS RIGHTS. 

(2) MALICIOUS PROSECUTION BY PROSECUTOR DON RANEY WHO WILLFULLY, KNOWINGLY, WITH 

MALICE OF FORETHOUGHT, DID MALICIOUSLY PROSECUTE ME AS A FACTUALLY & ACTUALLY 

INNOCENT DEFENDANT THEREBY ACHIEVING A SECOND FALSE CONVICTION 

 

  

                                                         
2 SOURCE: On August 3, 1857, Frederick Douglass delivered a “West India Emancipation” 
speech at Canandaigua, New York, on the twenty-third anniversary of the event. Most of 
the address was a history of British efforts toward emancipation as well as a reminder of 
the crucial role of the West Indian slaves in that own freedom struggle. However shortly 
after he began Douglass sounded a foretelling of the coming Civil War when he uttered 
two paragraphs that became the most quoted sentences of all of his public orations. They 
began with the words, “If there is no struggle, there is no progress.” The entire speech 
appears is published online at www.blackpast.org/1857-frederick-douglass-if-there-no-
struggle-there-no-progress. 
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D. THE APPEAL: THE CRIMINALIZED FIRST AMENDMENT 
 “Better that ten guilty persons escape than that one innocent suffer,” says English 
jurist William Blackstone.3  The ratio 10:1 has become known as the “Blackstone 
ratio.”4   Lawyers “are indoctrinated” with it “early in law school.”5 Alexander 
Volokh, N GUILTY MEN, 146 University of Pennsylvania Law Review 173 (1997).6  
See also Jeffrey Reiman and Ernest Van Den Haag, ON THE COMMON SAYING THAT 

IT IS BETTER THAT TEN GUILTY PERSONS ESCAPE THAN THAT ONE INNOCENT SUFFER: 

PRO AND CON, Cambridge University Press: Social Philosophy and Policy,   
Volume 7, Issue 2, Spring 1990 , pp. 226-248;7 ABSTRACT: In ZADIG, published in 
1748, Voltaire wrote of “the great principle that it is better to run the risk of 
sparing the guilty than to condemn the innocent.” At about the same time, 
Blackstone noted approvingly that “the law holds that it is better that ten guilty 
persons escape, than that one innocent suffer.” In 1824, Thomas Fielding cited the 
principle as an Italian proverb and a maxim of English law. John Stuart Mill 
endorsed it in an address to Parliament in 1868. General acceptance of this 
maxim continues into our own period, yet it is difficult (and for us so far, 
impossible) to find systematic attempts to defend the maxim. It is treated as a 
truism in no need of defense. But the principle within it is not at all obvious; and 
since it undergirds many of our criminal justice policies, we should be sure that 
it is justifiable. First, however, we must clarify what the principle means. 

Prosecutor Don Raney and Judge Mark Derrick criminalized the First Amendment 
with my FALSE CONVICTION. My First Amendment rights have become my 
FIRST LAMENTMENT because Don Raney and Judge Mark Derrick not only ignored my 
constitutional rights but they both ignored my MOTIONS TO DISMISS WITH PREJUDICE AND 

PERMANENTLY EXPUNGE MY RECORD when I had EXCULPATORY EVIDENCE proving my 
innocence. Both Prosecutor Don Raney and Judge Mark Derrick apparently operate in the 
belief that it is “Better to convict everyone they can so that no guilty escape, even if 
they have to convict factually innocent defendants in the process.” That is the 
antithesis of Blackstone’s Ratio, now being 10:0. THAT NO ONE GOES FREE. 

The FACTUALLY & ACTUALLY INNOCENT BUT FALSELY CONVICTED PLAINTIFF 

DON HAMRICK, pro se, appeals the above noted case to the White County Circuit Court on 
grounds of FALSE CONVICTION, provable by the sum total of my Exculpatory Motions 
I filed in my FIRST FALSE CONVICTION CASE last year and the present SECOND FALSE 

CONVICTION CASE noted above.   

                                                         
3 4 William Blackstone, COMMENTARIES ON THE LAWS OF ENGLAND 358, (1765-1769). 

4 William S. Laufer, THE RHETORIC OF INNOCENCE, 70 Wash. L. Rev. 329, 421 n.17 (1995). 

5 G. Tim Aynesworth, AN ILLOGICAL TRUISM, Austin Am.-Statesman, April 18, 1996, at A14.  
Specifically, it is “drilled into [first year law students’] head[s] over and over again.”  
Hurley Green, Sr., SHIFTING SCENES, Chi. Independent Bull., January 2, 1997, at 4.  “I think it 
was attributed to a Supreme Court judge.” 

6 http://www2.law.ucla.edu/volokh/guilty.htm 

7 https://www.cambridge.org/core/journals/social-philosophy-and-policy/article/on-the-
common-saying-that-it-is-better-that-ten-guilty-persons-escape-than-that-one-innocent-
suffer-pro-and-con/AA6865F15278E4AF69AA7CE16A04F22B 
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E. KENSETT DISTRICT COURT IS A KANGAROO COURT 

Combining law and behavioral psychology I will prove not only reasonable 
doubt but absolute doubt of my guilt proving that I am not only factually innocent but 
I am actually innocent in SECTION R: MY EXCULPATORY REBUTTALS TO THE DAILY 
CITIZEN’S NEWS STORY, starting page 20. The proof of my innocence will add credibility 
to my allegation that Prosecutor Don Raney and Judge Mark Derrick, in fact and law, are 
running a kangaroo court. See supporting circumstantial evidence alleging Judge Mark 
Derrick is running an unconstitutional debtors’ prison against poor people who cannot 
afford Judge Derrick’s extortionately high court fines and fees in Nakita Mahoney, et al. 
v. Mark Derrick, Pulaski County Circuit Court, Case No. 600CV-18-561, filed August 9, 2018. 
Change of Venue to White County Circuit Court in Searcy filed October 1, 2018 by Assistant 
Arkansas Attorney General Ashley Brown. Case transferred to White County Circuit Court 
October 31, 2018. Case filed at White County Circuit Court November 14, 2018 as Case No. 
73CV-18-874. Court Order accepting the transfer of the case November 16, 2018. 

F. DEFENDING THE FIRST AMENDMENT IN DEFIANCE OF 

PROSECUTOR DON RANEY & JUDGE MARK DERRICK’S 

CRIMINALIZING THE FIRST AMENDMENT 

It is because Prosecutor Don Raney and Judge Mark Derrick FALSELY CONVICTED 

me in defiance of my FIRST AMENDMENT rights and in defiance of the following CASE 
LAW that I bought my online domain name from GoDaddy.com to get my new website, 

THEKENSETTBLOGGERFORUMS.COM online to protect my First Amendment rights. 

My self-made blogger ID card shown on the next page is my additional protection:  

“The claim and exercise of a constitutional right cannot thus be converted into 

a crime.”  United States v. Jackson 390 US 570 (1968). United States v. Jackson 390 US 570 

(1968) “If a law has ‘no other purpose…’ than to chill the assertion of constitutional 

rights by penalizing those who choose to exercise them, then it [is] patently 

unconstitutional.”  Pellegrino Food Prods. Co. v. City of Warren 136 F. Supp. 2d 391, 407 

(W.D. Pa. 2000).   
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G. MY SELF-STYLED BLOGGER ID CARD  

 
ARKANSAS CODE § 16-85-510 

DISCLOSURE OF MEDIA SOURCES. 

“Before any editor, reporter, or other writer for any newspaper, periodical, radio station, 
television station, or internet news source, or publisher of any newspaper, periodical, or 
internet news source, or manager or owner of any radio station shall be required to 
disclose to any grand jury or to any other authority the source of information used as the 
basis for any article he or she may have written, published, or broadcast, it must be shown 
that the article was written, published, or broadcast in bad faith, with malice, and 
not in the interest of the public welfare.” 

TRANSLATED FOR PROTECTION: “Articles written by a blogger as an Internet News 
Source and published in an online blog, or broadcast in good faith, without malice, and 
the articles are in the public welfare are protected by the Arkansas Shield Law noted 
above. 
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H. CASE LAW SUPPORTING BLOGGERS’ FIRST 

AMENDMENT RIGHTS 

Obsidian Finance Group, LLC v. Crystal Cox  
740 F. 3d 1284; 9th Circuit, Nos. 12-35238, 12-35319. January 17, 2014 

The Supreme Court recently emphasized the point in Citizens United v. 
Federal Election Commission: “We have consistently rejected the 
proposition that the institutional press has any constitutional privilege 
beyond that of other speakers.” 558 U.S. 310, 352, 130 S.Ct. 876, 175 L.Ed.2d 
753 (2010) (internal quotations omitted). In construing the constitutionality 
of campaign finance statutes, the Court cited with approval, id., the position 
of five Justices in Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., that “in 
the context of defamation law, the rights of the institutional media are no 
greater and no less than those enjoyed by other individuals engaged in 
the same activities.” 472 U.S. 749, 784, 105 S.Ct. 2939, 86 L.Ed.2d 593 (1985) 
(Brennan, J., dissenting); id. at 773, 105 S.Ct. 2939 (White, J., concurring in 
the judgment) (“[T]he First Amendment gives no more protection to the 
press in defamation suits than it does to others exercising their freedom 
of speech.”).  

Like the Supreme Court, the Ninth Circuit has not directly addressed 
whether First Amendment defamation rules apply equally to both the 
institutional press and individual speakers. But every other circuit to 
consider the issue has held that the First Amendment defamation rules 
in Sullivan and its progeny apply equally to the institutional press and 
individual speakers. See, e.g., Snyder v. Phelps, 580 F.3d 206, 219 n. 13 (4th 
Cir.2009), aff’d , ___ U.S. ___, 131 S.Ct. 1207, 179 L.Ed.2d 172 (2011) (“Any 
effort to justify a media/nonmedia distinction rests on unstable ground, 
given the difficulty of defining with precision who belongs to the 
`media.’”); Flamm v. Am. Ass’n of Univ. Women, 201 F.3d 144, 149 (2d 
Cir.2000) (holding that “a distinction drawn according to whether the 
defendant is a member of the media or not is untenable”); In re IBP 
Confidential Bus. Documents Litig., 797 F.2d 632, 642 (8th Cir.1986); Garcia v. 
Bd. of Educ., 777 F.2d 1403, 1410 (10th Cir.1985); Avins v. White, 627 F.2d 637, 
649 (3d Cir.1980); Davis v. Schuchat, 510 F.2d 731, 734 n. 3 (D.C.Cir.1975). 

We agree with our sister circuits. The protections of the First 
Amendment do not turn on whether the defendant was a trained 
journalist, formally affiliated with traditional news entities, engaged in 
conflict-of-interest disclosure, went beyond just assembling others’ 
writings, or tried to get both sides of a story. As the Supreme Court has 
accurately warned, a First Amendment distinction between the 
institutional press and other speakers is unworkable: “With the advent 
of the Internet and the decline of print and broadcast media ... the line 
between the media and others who wish to comment on political and 
social issues becomes far more blurred.” Citizens United, 558 U.S. at 352, 
130 S.Ct. 876. In defamation cases, the public-figure status of a plaintiff 
and the public importance of the statement at issue — to the identity of 
the speaker — provide the First Amendment touchstones. 
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I. BAD PROSECUTORS AND BAD JUDGES 
It is nationally known that bad prosecutors and bad judges exist in federal, state, 

and local courts. FALSE CONVICTIONS are not only a national problem it is a global problem 

with the United States having the most people in prison than any country in the world. 

This is my vital statement of fact in my defense and the essential focal point to 

proving my innocence. THESE FACTS CANNOT AND MUST NOT BE IGNORED BY 

JUDICIAL BIAS.  

This appeal not only presents REASONABLE 

DOUBT but also ABSOLUTE DOUBT of my 

conviction because I am factually and 

actually innocent! 
Citing Tresa Baldas, IMMUNITY LETS BAD JUDGES OFF HOOK FOR BAD BEHAVIOR, 

Detroit Free Press, in USA TODAY, July 28, 2014:8 

 “There has to be a point where there is no immunity for judges. When we’re 

told that certain government officials are off limits — it undermines public 

confidence in government,” said Connecticut civil rights attorney Norm 
Pattis, author of “TAKING BACK THE COURTS,” a 2011 book that documents flaws 

in the justice system. “I don’t think anybody should be above the law, least 

of all those who administer it,” said Pattis, who called the immunity doctrine 

“a crazy rule” and the McCree case “outrageous.” 

The Mammatus Clouds in the header photo above represent the turbulent nature of the 
human race in every country in the world. Weather is global. So is corruption.  

Corruption has been a part of the human race throughout the history of mankind. The 
human race through the ages tried to live by high and proper moral and legal codes of ethics 
and laws. The most prominent are religious codes as shown in the poster at left.  

The Culture of Corruption or the Corruption Culture if you want to describe it that way, 
is the unethical countermeasure against those who live by the Golden Rule. The Golden 
Rule, also known as the Reciprocity of Ethics, is part of almost every religion in the world.  

                                                         
8 https://www.usatoday.com/story/news/nation/2014/07/28/bad-judges-immunity-civil-
lawsuits/13259199/ 
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J. WORLD PRISON POPULATION AS OF NOV. 30, 2018 

 

How many people in prison are Falsely Convicted? 

 

K. THE SEVEN UNIVERSAL STAGES OF ARGUMENTS AND 

THE SEVEN DEGREES OF CORRUPTION 
The Measure of Corruption is gauged by the Seven Universal Stages of Arguments 

when dealing with government officials or dealing with people in society in general. The 
text below in italics are the official definitions. The added text is my applied definitions 
relating to society, politics, city governments, and courts: {1}* 

*{1} SOURCES: See generally, Kari Edwards & Edward E. Smith, A 
Disconfirmation Bias in the Evaluation of Arguments, 71 Journal 
of  Personality and Social Psychology, Volume 71, No. 1, p. 5‐24 (1996).9 
Mason Richey, Motivated Reasoning in Political Information 
Processing: The Death Knell of Deliberative Democracy? Page 6, (May5, 
2011) (Mason Richey, Department of European Studies, GSIAS, Hankuk 
Universityof Foreign Studies, 270 Imun-dong, Dongdaemun-gu, 130-791 
Seoul, South Korea.)10 Charles S. Taber and Milton Lodge, Motivated 
Skepticism in the Evaluation of Political Beliefs, American Journal of 
Political Science, Vol.50, No. 3 (July, 2006), pp. 755-769, Published by Midwest 
Political Science Association.11  Taber, C. and M. Lodge. 2000. Three Steps 

                                                         
9 www.unc.edu/~fbaum/teaching/articles/JSPS-1996-Edwards.pdf 

10 https://philpapers.org/archive/RICMRI.pdf 

11 https://www.unc.edu/~fbaum/teaching/articles/AJPS-2006-Taber.pdf 
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Toward a Theory of Motivated Reasoning, in Elements of Reason: 
Cognition, Choice, and the Bounds of Rationality (Part of Cambridge 
Studies in Public Opinion and Political Psychology), London: Cambridge 
University Press.(December 2000), Paperback; ISBN: 9780521653329, 
Editors: Arthur Lupia, Mathew D. McCubbins, Samuel L. Popkin, Arthur T. 
Denzau, Douglass C. North, Paul M. Sniderman, Norman Frohlich, Joe 
Oppenheimer, Shanto Iyengar, Nicholas A. Valentino, Wendy M. Rahn, 
James H. Kuklinski, Paul J. Quirk, Milton Lodge, Charles Taber, Michael A. 
Dimock, Philip E. Tetlock, Mark Turner; Taber, C. and M. Lodge, Motivated 
Skepticism in the Evaluation of Political Beliefs, American Journal of 
Political Science 50/3:(2006) pp. 755-769. See also, Russell J. Dalton and Hans‐
Dieter Klingemann (Editors), The Oxford Handbook of Political Behavior, 
Oxford University Press, (Published date August 2007) (Published online 
September2009). There are countless other psychology research articles on 
this topic. 

(1). PRIOR ATTITUDE EFFECT/PRIOR BELIEF EFFECT (people consider arguments 
consistent with their own judgments superior to countervailing ones). Prior attitude effect: 
“Subjects who feel strongly about an issue—even when encouraged to be objective—will 
evaluate supportive arguments more favorably than contrary arguments.” Prior Belief 
Effect: “People tend to accept at face value those arguments that are compatible with their 
prior beliefs but tend to scrutinize those arguments that are incompatible with their prior 
beliefs.” These two effects are the core causes of corruption. Some judges and 
prosecutors become jaded by their occupation, as do people in every occupation.  These 
effects are easy to detect in emails and in people’s behavior. It is easily noticed when 
people argue against known facts. 

(2). DISCONFIRMATION BIAS (people unduly counter argue and discount incongruent 
arguments, while uncritically accepting congruent arguments). Disconfirmation bias: 
“Subjects will spend more time and cognitive resources denigrating contrary arguments than 
supportive arguments.” People will refuse to believe facts that contradict their personal 
bias, their predilections. 

 (3). CONFIRMATION BIAS (people seek out information that confirms beliefs). 
Confirmation bias: “[People are] free to choose their information sources. They will seek 
out supportive rather than contrary sources.” In other words, people will believe whatever 
they want to believe and they will confirm their mistaken beliefs with evidence supporting 
their mistaken beliefs. 

(4). ATTITUDE POLARIZATION (attitudes become more extreme despite exposure to 
balanced pro and con arguments). “Attitude polarization: Exposing people to an 
apparently balanced set of pro and con arguments will exaggerate their initial polarization.” 
At this stage, after the initial presentations of arguments and neither side acknowledges 
the true facts of the correct argument is when the lines of argument are drawn and the 
incorrect side refuses to listen to reason. Attitudes become polarized. An extreme example 
of this behavior is the Jerry Springer Show and litigation in state and federal courts, and 
complaints to judicial/attorney ethics commissions. 

(5). ATTITUDE STRENGTH EFFECT (motivated skepticism increases with stronger policy 
attitudes). Attitude strength effect: ”People voicing stronger attitudes will be more prone 
to the above biases.” This is when animus increases after the Attitude Polarization 
solidifies. 
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 (6). SOPHISTICATION EFFECT/PETTIFOGGERY{2}* (politically more knowledge-able 
people display greater motivated skepticism because their knowledge base allows greater 
counterarguing of incongruent information, even when they are wrong in their argument). 
Sophistication effect: “Politically knowledgeable people, because they possess greater 
ammunition with which to counter-argue incongruent facts and arguments, will be more 
prone to the above biases.” Prosecutors and judges are prone to this behavior.  

 *{2} [MY ADDITION] PETTIFOGGERY is my addition for the argumentative nature of 
party politics, federal courts, and Jerry Springer style arguments. 

(7). [MY ADDITION] BELLIGERENCE. Belligerence is the final stage of argument where 
proper discourse becomes social and/or legal aggression. Further negotiations are futile at 
this point. This is when false allegations of slander, libel, and false police reports 
occur outside official channels and splash into state and federal courts or on the 
Jerry Springer Show. 

 

L. STIGMATIC HARM FROM UNCONSTITUTIONAL 

CONDITIONS CAUSED BY DENIAL OF CONSTITUTIONAL 

RIGHTS BY JUDGES & CORRUPTION IN GOVERNMENT 

Corruption has been a part of the human race throughout the history of mankind. 
Corruption is everywhere in government and society. It is human nature to have 
corruption and morality in a yin and yang relationship with one’s sole giving each 
individual the opportunity to decide the path to take in their life.  

My philosophy of life is a variant of Newton’s Third Law of Motion: To every 
disadvantage, there is an equal and opposite advantage. That implies the Legal Right to a 
Remedy to Redress a Wrongh such as my FALSE CONVICTION. This philosophy applies to the 
adversities of life that the Culture of Corruption wages against society at large living by 
THE GOLDEN RULE. The Golden Rule is also known as THE RECIPROCITY OF ETHICS. 
Not everyone lives by The Golden Rule. For those who are faithful or pragmatic to The 
Golden Rule they adapt to a UNILATERAL CODE OF ETHICS. And when necessary they will 
exercise their human right to self-defense in varying degrees against those committing 
offenses from verbal aggression to physical assault with the possibility of an intent to 
murder the innocent in extreme cases. Hence the need for National Open Carry as the Gold 
Standard for Second Amendment under the Common Defense and Privileges and 
Immunities clause in the United States Constitution and the Constitution of the states. The 
law of nature still exists in an ordered society because the human race are still creatures 
of the animal kingdom. It is a delusion to expect society, especially prosecutors and judges 
to live by an honor code. There is little to no accountability for prosecutors and judges 
predatorially falsely convicting the innocent. Accountability by prosecution for a bad 
prosecutor and A bad judge must be included in my demand for a remedy. That is the crux 
to my False Conviction with the case at hand. Prosecutorial and Judicial corruption and 
misconduct, not only in the present case in my False Conviction case from last year.   

My attempted PETITIONS FOR WRIT OF CERTIORARI to the U.S. SUPREME COURT, 
PART 1: FALSE CONVICTIONS; and PART 2: NATIONAL OPEN CARRY AS THE GOLD STANDARD TO THE 

SECOND AMENDMENT are included with this Appeal to the White County Circuit Court as my 
evidence of Corruption in the federal and state courts, especially Judge Mark Derrick’s 
corruption.  
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These two-part attempted appeals are my evidence proving my two convictions are 
FALSE CONVICTIONS by last year’s post recusal Judge Milas Hale and today’s Judge Mark 
Derrick. My two-part SCOTUS appeals prove Judge Mark Derrick’s comments at my 
sentencing violated my First Amendment rights and my Ninth Amendment rights. His 
comments are my evidence of Judicial Bias, and corruption on the bench.  

 

M. STIGMATIC HARM FROM UNCONSTITUTIONAL 

CONDITIONS THROUGH DENIAL OF THE COMMON 

DEFENCE & PRIVILEGES AND IMMUNITIES 
Citing Section E. THE PERILS OF OPENING PANDORA’S BOX and the CONCLUSION in Josh 

Blackman and Ilya Shapiro, KEEPING PANDORA’S BOX SEALED: PRIVILEGES OR IMMUNITIES, THE 

CONSTITUTION IN 2020, and Properly Extending the Right to Keep and Bear Arms to the 
States, 8 The Georgetown Journal of Law & Public Policy 1 (2010): 

E. THE PERILS OF OPENING PANDORA’S BOX 

While everyone favors protecting liberty, not everyone agrees on what 
liberty is. To many, liberty is defined as the autonomy necessary for a person 
to pursue his own vision of happiness.12 To the authors of The Constitution 
in 2020 and their progressive acolytes, however, true liberty requires that 
the government provide citizens with the goods and services they may need 
in order to equalize them with others in society, to enable them to pursue 
the same kinds of happiness. While the former conception of liberty is 
consonant with the natural rights philosophy pervading the drafting of the 
Fourteenth Amendment—as evidenced in such contemporary legislation as 
the Civil Rights Act of 1866, the Freedman Bureau’s Act, and other 
Reconstruction-era laws—the latter is the result of twentieth-century ideas 
about redistribution and social justice. After all, the Declaration of 
Independence, the embodiment of Enlightenment-era political philosophy, 
speaks of the pursuit of happiness as an inalienable right and not the 
guarantee of happiness. Regardless of the merits of the modern conception 
of liberty as a normative matter—we leave that to a different article—this 
philosophy cannot descriptively be reconciled with the original public 
meaning of the Fourteenth Amendment. 

CONCLUSION 

Seldom does a case present itself to the Supreme Court so ideally suited to 
restore the original meaning of the Constitution. In 1988, before he was a 
judge of any kind, Clarence Thomas wrote, “the natural rights and higher 
law arguments [embodied in the Privileges or Immunities Clause] are the best 
defense of liberty and of limited government. Moreover, without recourse 
to higher law, we abandon our best defense of judicial review—a judiciary 
active in defending the Constitution, but judicious in its restraint and 

                                                         
12 THE DECLARATION OF INDEPENDENCE (1776) (“Life, Liberty and the Pursuit of 
happiness.”) (emphasis added) 
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moderation.”13 McDonald gives the Court an opportunity to fulfill this higher 
calling and defend liberty for all. 

And seldom does such a case draw support from across the ideological 
spectrum.14 This consensus, backed by a near-universal academic 
agreement regarding the meaning of the Privileges or Immunities Clause, 
provides a unique opportunity to bring the clause back into the forefront of 
our constitutional jurisprudence. By extending the Washington v. 
Glucksberg [521 U.S. 702 (1997)] framework to recognize rights deeply rooted 
in our Anglo-American traditions, the provisions of the Bill of Rights would 
be applied to the states in a way consistent with the original meaning of 
the Fourteenth Amendment. Through this approach, the Supreme Court 
can be faithful to the Constitution and thereby keep Pandora’s Box sealed. 

 

N. THE MYTH OF TODAY’S FIRST RESPONDERS 
“Defence” = The original spelling in the U.S. Constitution. 

Under the original literal interpretation of the COMMON DEFENCE CLAUSE and the 
PRIVILEGES AND IMMUNITIES CLAUSE under the U.S. CONSTITUTION it is the citizens of the 
United States and of the fifty states through the Bill of Rights that are the true 
FIRST RESPONDERS.  Today’s definition of FIRST RESPONDERS is itself a STIGMATIC HARM 

FROM UNCONSTITUTIONAL CONDITIONS brought about my corruption in government. 

Today’s FIRST RESPONDERS are currently thought to be the professional emergency 
services. Sheriff & Deputies, Police, Firefighters, and Emergency Medical Technicians. 
That’s the MYTH OF TODAY’S FIRST RESPONDERS. They are the SECOND RESPONDERS! 

The true definition according to originalism the ACTUAL FIRST RESPONDERS are 
the victims of crimes and fires. First Responders are the good Samaritans acting for the 
benefit of those in need and those coming to the immediate defense of crime victims 
during the instance of a crime or immediately after a crime before police and emergency 
services arrive. The ACTUAL FIRST RESPONDERS are, We, the People, under the 
COMMON DEFENCE CLAUSE and the PRIVILEGES AND IMMUNITIES CLAUSE and the 
SECOND, NINTH and FOURTEENTH AMENDMENTS of the U.S. CONSTITUTION 
as originally intended.   That’s the COMMON DEFENCE. Lawfully armed citizens under 
State laws with excessive State and Federal gun control laws is not what the 
COMMON DEFENCE was originally intended. The true COMMON DEFENCE are “We, the 
People” exercising our right to NATIONAL OPEN CARRY as the GOLD STANDARD for the 
SECOND AMENDMENT under the COMMON DEFENCE CLAUSE and the PRIVILEGES AND 

IMMUNITIES CLAUSE. 

                                                         
13 Clarence Thomas, The Higher Law Background of the Privileges or Immunities Clause of 
the Fourteenth Amendment, 12 HARV. J.L. & PUB. POL’Y 63, 63–64 (1989). 

14 The CONSTITUTIONAL ACCOUNTABILITY CENTER AMICUS BRIEF, representing eight 
constitutional law professors, including Jack Balkin, Randy Barnett, and Steven Calabresi, 
signifies a remarkable confluence of thought among leading scholars with various takes 
on the debate over originalism. BRIEF OF CONSTITUTIONAL LAW PROFESSORS AS AMICI CURIAE 

IN SUPPORT OF PETITIONERS, McDonald v. Chicago, No. 08-1521. 
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The Red Cross trains the public in First Aid and CPR. That’s the COMMON DEFENCE. 
Amateur Radio Operators providing emergency and disaster communications 
services to local, State, and Federal Government agencies (FEMA). THAT’S THE COMMON 

DEFENCE. The National Sheriff’s Association’s National Neighborhood Watch program 
empowers citizens to become active in community policing efforts through participation 
in Neighborhood Watch groups. That’s the COMMON DEFENCE. The COMMON DEFENCE was 
originally intended to be the shared jurisdiction between We, the People, the local, State, 
and Federal Governments.  

NOT ANYMORE! NOT FOR A LONG TIME! 

O. THE PROHIBITION OF NATIONAL OPEN CARRY AS 

STIGMATIC HARM FROM UNCONSTITUTIONAL 

CONDITIONS 
I posit that the probability the United States’ public policy of getting tough on crime 

exacerbates the STIGMATIC HARM FROM UNCONSTITUTIONAL CONDITION through the LAW OF 

UNINTENDED CONSEQUENCES. The getting tough on crime through stronger enforcement of 
unconstitutional gun control laws violates our human rights and constitutional rights of 
self-defense by compelling the surrender of the right to NATIONAL OPEN CARRY such 
that the United States has now become a country with the most people in prison than 
any  other country in the world. That begs the question of how much will crime 
drop  if  We,  the  People were left 
alone with our right to self-
defense through 
NATIONAL OPEN CARRY in 
society.  

  I pride myself believing I 
am a logical, analytical 
pragmatist. I use critical thinking 
and Occam’s Razor to examine 
any problem or issue to arrive at 
the best solution. And what better 
problem to resolve than the 
quagmire of NATIONAL OPEN 
CARRY as the Gold  Standard for 
the Second Amendment under the 
Common Defence Clause, 
the Privileges and Immunities 
Clause, the Ninth Amendment, 
and the Fourteenth Amendments. 
These amendments are now our 
“LAMENTMENTS” under the 
STIGMATIC HARM UNDER 

UNCONSTITUTIONAL CONDITIONS 
from the corrupt state and federal 
governments. It has been a 
national delusion since the 
National Firearms Act of 1934.  
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I appealed my NATIONAL OPEN CARRY case as a U.S. merchant seaman to the 
U.S. Supreme Court in 2003. I had opposing opinions from two U.S. courts of appeals on 
the Second Amendment. One said it was an individual right. The other said it was not an 
individual right. That would normally guarantee an appeal would be heard under Rule 
10(a) of the Rules of the U.S. Supreme Court: 

 RULE 10(a): . . . “a United States court of appeals has entered a decision in 

conflict with the decision of another United States court of appeals on the 
same important matter;”  

CASE LAW 

Cohens v.Virginia, 19 U.S. 264, at 404  (6 Wheaton 264) (1821) “It is most 
true that this Court will not take jurisdiction if it should not; but it is equally 
true that it must take jurisdiction if it should. The judiciary cannot, as the 
legislature may, avoid a measure because it approaches the confines of the 
Constitution. We cannot pass it by because it is doubtful. With whatever 
doubts, with whatever difficulties, a case may be attended, we must decide 
it if it be brought before us. We have no more right to decline the exercise of 
jurisdiction which isgiven than to usurp that which is not given. The one or 
the other would be treason to the Constitution. Questions may occur which 
we would gladly avoid, but we cannot avoid them. All we can do is to 
exercise our best judgment and conscientiously to perform our duty. In 
doing this on the present occasion, we find this tribunal invested with 
appellate jurisdiction in all cases arising under the Constitution and laws of 
the United States. We find no exception to this grant, and we cannot insert 
one.”  

  The U.S. Supreme Court denied my Petition for Writ of Certiorari: Hamrick, pro 
se v. President Bush, SCt. No. 03-145; 540 U.S. 940 (October 6, 2003). The U.S. Supreme 
Court is now the U.S. SUPREME COURT OF POLITICS, not a COURT OF LAW. My NATIONAL  OPEN 

CARRY case was too much of a political hot potato for the U.S. Supreme. 

  

P. TWO QUESTIONS I MAY NEVER GET TO PRESENT TO THE U.S. 
SUPREME COURT 

(1). Does Young v. State of Hawaii, 9th Circuit, No. 12-17808, D.C. No.1:12-cv-00336-HG-BMK 
(Opinion filed July 24, 2018) confirm National Open Carry is the Gold Standard of the 
Second Amendment right to keep and bear arms under the Common Defence clause and 
the Privileges and Immunities Clause of the U.S. Constitution, Article IV, Section 2, Clause 
1, also known as the Comity Clause. The Comity Clause prevents a state from treating 
citizens of other states in a discriminatory manner. Additionally, a Right of Interstate 
Travel with Open Carry may now be constitutionally inferred from the clause. 

(2). Does Young v. State of Hawaii support the right of U.S. merchant seamen to travel 
intrastate and interstate while openly armed in and through all 50 states, i.e., National 
Open Carry, characterized as the Gold Standard of the Second Amendment right to keep 
and bear arms 
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Q. THE ARTICLE V CONVENTION: ANOTHER EXAMPLE OF 
STIGMATIC HARM FROM UNCONSTITUTIONAL 
CONDITIONS BY CORRUPTION OF CONGRESS 

ARTICLE V:  The Congress, whenever two thirds of both houses shall 
deem it necessary, shall propose amendments to this Constitution, or, 
on the application of the legislatures of two thirds of the several states, 
shall call a convention for proposing amendments, which, in either case, 
shall be valid to all intents and purposes, as part of this Constitution, when 
ratified by the legislatures of three fourths of the several states, or by 
conventions in three fourths thereof, as the one or the other mode of 
ratification may be proposed by the Congress; provided that no amendment 
which may be made prior to the year one thousand eight hundred and eight 
shall in any manner affect the first and fourth clauses in the ninth section of 
the first article; and that no state, without its consent, shall be deprived of its 
equal suffrage in the Senate. 

U.S. Constitution 

The Living Constitution is a farcical myth without constitutional amendments. The 
U.S. Constitution can only be constitutionally interpreted by the literal reading of the 
words and phrases and the combination of phrases. It is the right of the People to interpret 
the U.S. Constitution for themselves without corrupted interpretations by judges with 
political ideologies and agendas.  The Article V amendment process was included in the 
U.S. Constitution because the founders knew change is a constant factor in life and 
government. However, the subsequent culture of corruption  to preserve the strangle hold 
on power prevented any amendments by the application of the legislatures of two 
thirds of the several states.  

September 12, 2017 
Lack of Rules Stops AVC Movement Cold 

By Friends of Article V Convention 
https://foavc.org 

Recent discussion with House of Representatives Parliamentarian Tom 
Wickham, Congressman Jared Polis (D-CO) and FOAVC supporters provided 
the actual reason Congress, despite hundreds of applications from all 50 
state legislatures, has never called an Article V Convention. The reason: 
Congress has no rule sin place to count the applications and issue the 
necessary convention call. Without procedural rules in place no 
convention call will ever be issued by Congress irrespective of  whether 
state applications contain identical language, address the same subject 
or are counted numerically regardless of subject and language because 
no process exists for Congress to count the applications and issue the 
convention call. You can see a video discussing the problem at this link. 
(Note: if this link does work on your computer, please use this link.) Further 
information can be read here. 

 

 

https://foavc.org/
https://www.youtube.com/embed/5xHfSg0xeYQ
https://youtu.be/5xHfSg0xeYQ
http://www.foavc.org/reference/file96.pdf
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R. MY FALSE CONVICTION IN THE SEARCY DAILY CITIZEN 

 

Community Service for Hamrick 
By Sha Johnson, Sunday, December 30, 2018 

A former Kensett mayoral candidate was found guilty Friday of one misdemeanor 
in White County District Court and acquitted of another, being told by Kensett Division 
Judge Mark Derrick that “it is very apparent that your MO is to try to belittle, badger, harass, 
humiliate anyone who doesn’t agree with you.” 

Derrick determined that Donald Lee Hamrick Jr. was guilty of class A misdemeanor 
harassing communications and sentenced him to 48 hours of community service and a 
$2,145 fine. He was found not guilty of obstructing governmental operations, a class C 
misdemeanor. The charges filed in March stemmed from accusations from Laura 
Balentine, a Kensett police officer and employee of the Kensett Water Department. 

Hamrick said he will file an appeal in White County Circuit Court. 

Balentine wrote in an affidavit that Feb. 28 she received “several email messages to 
be forwarded to the court from Mr. Don Hamrick to my email that gets used for water 
[department] business.” 

“It is not necessarily a personal email, but it was created by me for water 
[department] use only and does not belong to the city,” she wrote. “I advised Mr. Hamrick 
that email was not for court communications; and I do not forward emails to the court. He 
continued to harass and somewhat threaten that when he was elected mayor, he was going 
to fire me from my positions with the city.” 

For three consecutive days in March, Balentine wrote, Hamrick “continued to email 
me about my ‘attitude’ and sent many pages of supposed documents pertaining to his court 
case which is now closed through our court, which I have stated does not concern me during 
the hours of 8 a.m.-4:30 p.m. M-F or through this email he continues to flood with requests.” 

Trial for the charges was held Nov, 27. After that court appearance, Hamrick 
initiated electronic correspondence with Kensett Prosecuting Attorney Don Raney and 
shared the emails with The Daily Citizen. 

In them, Hamrick writes that Raney “is dead set on prosecuting me to achieve a 
Second False conviction of me. Even though that Second False Convict will come with his 
disbarment for twice convicting an innocent man.” 

Hamrick, who has represented himself, wrote that his testimony at his trial would 
prove his innocence, but Raney responded that the trial already been conducted “at which 
time you did not deny the charges pending against you.” Raney informed him that Friday’s 
court appearance was only for “Judge Derrick to announce his decision and ruling on the 
charges and any sentence if the judge finds you guilty.” 

“There will be no additional testimony or evidence introduced ... we will be there solely 
to find out the judge’s ruling,” Raney wrote. 
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During the proceedings Friday, Hamrick attempted to interrupt as Derrick began 
speaking, but was promptly cut off by Derrick saying, “This is for disposition. This is not for 
argument anymore. We’ve heard all of that.” 

“You sent these emails, and while they’re not as bad as I’ve seen [in the past], there’s 
no question as to your intent in sending the emails,” Derrick said, also mentioning the 
“many documents” that Hamrick had field with the court. 

Hamrick again tried unsuccessfully to interrupt. 

”Mr. Hamrick, you’ve already done your argument,” Derrick said. “This is [for] my 
decisions and sentencing. 

“I find you guilty of harassment. You filed three lawsuits against President 
[George W.] Bush. You’ve sued the United Nations. You’ve filed a complaint against 
every judge and any court, including Circuit Court of Appeals. When they throw out 
your case, you say they’re corrupt. You say that everybody that disagrees with you 
is corrupt. 

“I’ve read a lot of briefs in my 22 years of practicing law before I became a 
district judge, but I have to admit, yours is the first time I’ve ever seen anybody 
berate a lawyer on the other side because of the kind of pen he used. You complained 
because he uses a felt tip. 

“Mr. Hamrick, it’s a lot of reading in there. Anyone that disagrees with 
you, you attacked them. That’s what you do.” 

Hamrick responded, “All within my rights. Based on my rights.” 

Derrick replied, “It’s not your right and it doesn’t use good judgment.” 

When Hamrick answered that he’s innocent, Derrick said, “No sir, you 
are not, under the law. I find that you are guilty.” 

He then told Hamrick after Hamrick said he would appeal that he has 30 days to file 
his appeal. 

“If you do not get your appeal lodged in front of Judge [Robert] Edwards within the 30 
days, you will be barred,” Derrick said. “He will dismiss your appeal if you file it after the 30 
days.” 

Derrick said Hamrick has to complete his 48 hours of community service in 90 days. 

“That community service will be completed with the city of Kensett,” he said. “I know 
you ran for mayor and you want to serve your community. I’m going to allow you to do that.” 

In February, Hamrick was found guilty of misdemeanor assault after being charged 
in January 2017 with third-degree domestic battery. In one of his many documents for the 
case, he wrote that he did not cause “any injuries” to the alleged victim, his mother Patsy 
Ann Hays. He received no fine, time served and a no-contact order was “set aside,” 
according to court documents. 

In November, Hamrick came in last in a four-man race for mayor, receiving nine 
votes (2.09 percent). Mayor Allen Edge won re-election in a runoff with Councilman Don 
Fuller. 
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S. MY EXCULPATORY REBUTTALS TO THE DAILY 

CITIZEN’S NEWS STORY 

 Judge Mark Derrick’s statement above is a LIE. I spent 30 years of my leisure time 
visiting university libraries in my travels across the United States as a merchant to study 

constitutional law, civil rights law, federal and state laws, thousands of law review articles 

through https://papers.ssrn.com, in addition to normal and abnormal behavioral 

psychology through psychology books and PsychInfo online at university libraries. Law 
and psychology go hand in hand in learning about corruption in government and 

corruption in the courts. There is a distinct judicial bias against pro se civil plaintiffs with 

civil rights and constitutional rights cases in state and federal courts.  

The Seven Universal Stages of Arguments and Corruption (pages 9–11) are 
applicable to all argumentative interactions including all of Judge Mark Derrick’s 

comments reported in the Searcy Daily Citizen. Judge Mark Derrick has a “Prior Belief” 

about me. Whatever his beliefs are, I don’t know for certain. I can only observe his 

patterns of behavior and what he says, how he says things, and the intonations of what he 
says. His remark above has nothing to do with the legal nature of the case and everything 

to do with Disconfirmation Bias (ignoring my constitutional rights and defenses), 

Confirmation Bias (placing his own judicial bias as more credible than my constitutional 

rights and defenses), with a dash of Pettifoggery and Belligerence. This assessment 
applies to all of his comments.   

Judge Derrick insulted me on a personal level by presuming my Modus Operandi is 

purely personal opportunities to bully others for the sake of bullying. Judge Mark Derrick 

committed pettifoggery, the 7th STAGE OF UNIVERSAL ARGUMENTS. In other words, Judge Mark 

Derrick violated the Ninth Amendment (The enumeration in the Constitution, of 
certain rights, shall not be construed to deny or disparage others retained by the 

people). It is my First Amendment right to free speech and to petition the Government for 

redress of grievances by countering violations of my constitutional rights with my 

complaints to any government official about his/her violations of my rights. It is my 
unenumerated right to complain about violations of my constitutional rights whether 

Judge Mark Derrick likes it or not. Judge Mark Derrick making this disparaging remark 

against my rights is a prelude to him imposing a False Conviction upon me based upon his 

judicial bias means that Judge Mark Derrick committed two federal crimes: 18 U.S.C. § 241 

CONSPIRACY AGAINST RIGHTS AND 18 U.S.C. § 242 DEPRIVATION OF RIGHTS UNDER COLOR OF LAW. 

That federal jurisdiction for my Right to a Remedy. 

 

 

 

A former Kensett mayoral candidate was found guilty Friday of one misdemeanor 

in White County District Court and acquitted of another, being told by Kensett 

Division Judge Mark Derrick that “it is very apparent that your [M.O.] is to try 

to belittle, badger, harass, humiliate anyone who doesn’t agree with you.” 
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 Prosecutor Don Raney piled on two charges for the same incident. I was innocent 

of both charges. I proved my innocence to one charge. I will prove again here that I was 

innocent of the second charge.  

 In Arkansas Municipal League, GUIDEBOOK FOR MUNICIPAL OFFICIALS OF 

MAYOR/COUNCIL CITIES, 2017, CHAPTER 1 AN OVERVIEW ARKANSAS MUNICIPAL GOVERNMENT, THE 

DUTIES OF THE MAYOR, THE DUTIES OF THE MAYOR IN THE MAYOR-COUNCIL FORM OF GOVERNMENT: 

“The principal officer of all Arkansas cities and towns within the 
mayor/council form of government is the mayor. By virtue of this position, the 

mayor is ex-officio president of the council. It is the mayor’s responsibility 

to keep the city government running properly. This includes enforcing 

city ordinances and making sure that the residents receive maximum 
benefits and services for the taxes that they pay.” 

 Laura Ballentine does NOT have the First Amendment right NOT to be offended by 

the truth of her own rude behavior in her emails to me. As both a Kensett Police Officer 

and as a Clerk for Kensett Water & Sewer Department she has a duty to be respectful and 
polite to the public at large, including email correspondence. Now there’s a question! Is it 

illegal double-dipping for Laura Ballentine to be both a Kensett police officer AND a Clerk for 

the Kensett Water and Sewer Department?  If it is a case of illegal double-dipping then that 

would be Laura Ballentine to file false charges against me and Prosecutor Don Raney and 
Judge Mark Derrick to cover up that fact and proceed with my False Conviction. Laura 

Ballentine does, in fact have a reputation of being rude to people as evidenced in her 

emails to me.  

 As a candidate for mayor of Kensett I had the right to assess the conduct of Kensett 
City employees. She can be rude to other people all she wants. But let anyone admonish 

her for her rudeness to others as I did, she gets offended and files charges against me 

because I ruffled her feathers as a candidate for mayor of Kensett. Her charges against me, 

in fact and law, was political retaliation against me because I exercised my rights as a 
candidate for mayor. On that basis, Judge Mark Derrick was duty bound by judicial code 

of ethics and the laws of Arkansas to dismiss the second charge. But he convicted me 

anyway. Why? Now that is a damn good question. 

 My campaign for mayor was based on making Kensett a “Corruption Free Zone.” 
I intended to fire everyone that a mayor had the right to fire under Arkansas laws and hire 

all new employees and police officers. I also intended to get Judge Mark Derrick and 

Prosecutor Don Raney removed from their positions through due process for 

“Nonfeasance in Office” citing ARKANSAS CODE 14-42-109 REMOVAL OF ELECTIVE OR APPOINTED 

OFFICERS because of my False Conviction last year. How many more innocent people did 

they convict? I would have investigated that question to build a case for their removal 

Derrick determined that Donald Lee Hamrick Jr. was guilty of class A misdemeanor 
harassing communications and sentenced him to 48 hours of community service 
and a $2,145 fine. He was found not guilty of obstructing governmental 
operations, a class C misdemeanor. The charges filed in March stemmed from 
accusations from Laura Ballentine, a Kensett police officer and employee of the 
Kensett Water Department. 
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from office. Both Prosecutor Don Raney and Judge Mark Derrick knew about my intent. 

That is their motive to maliciously prosecute and convict me on the second charge. Their 

motive was political retaliation because they knew their employment was threatened by 
my candidacy for mayor of Kensett. That alone casts REASONABLE DOUBT on my 

conviction. 

 Last year I repeatedly filed my DECLARATION OF NULLA POENA SINE LEGE (If no Prima 

Facie evidence can be offered there is no case to answer. No conduct shall be held criminal 
unless it is specifically described in the behavior-circumstance element of a penal statute and 

penal statutes must be strictly construed.) I also filed my MOTION FOR AN EVIDENTIARY 

HEARING. All ignored by Judge Mark Derrick. There was no admissible evidence for 

Prosecutor Don Raney to use against me. No evidence? No prosecution. But I got convicted 
anyway with no admissible evidence. That’s the trappings for a kangaroo court! Both 

Prosecutor Don Raney and Judge Mark Derrick exhibited “Disconfirmation Bias” against 

my constitutional defenses and my Motions and “Confirmation Bias” by appearing to be 

certain they will get their first conviction against me last year. They got their first 
conviction against me. And now they got their second conviction against me. All of my 

Exculpatory Evidence in my Motions were ignored last year and this year.  

EMAIL NO. 1 

The attachment to this Email is my letter to Tamara Jenkins, Coordinator for White 
County Office of Emergency Services, Searcy, Arkansas, Titled “SEE SOMETHING? SAY 
SOMETHING! THEN DO SOMETHING THAT’S LEGALLY CORRECT AND PROPER!”  

Date: Wednesday, February 28, 2018, 12:57:08 PM CST  
From: Don Hamrick  
To: Tamara Jenkins, White County OEM  
Carla Johnson, White County OEM  
CHRISTINA ALBERSON  
LAURA BALENTINE  
Subject: COMPLAINT OF FLOODING DITCHES  

SEE ATTACHED (omitted heren)  

Hamrick said he will file an appeal in White County Circuit Court. 

Ballentine wrote in an affidavit that Feb. 28 she received “several email 
messages to be forwarded to the court from Mr. Don Hamrick to my email that gets 
used for water [department] business.” 

“It is not necessarily a personal email, but it was created by me for water 
[department] use only and does not belong to the city,” she wrote. “I advised Mr. 
Hamrick that email was not for court communications; and I do not forward emails to 
the court. He continued to harass and somewhat threaten that when he was elected 
mayor, he was going to fire me from my positions with the city.” 

For three consecutive days in March, Ballentine wrote, Hamrick “continued to 

email me about my ‘attitude’ and sent many pages of supposed documents pertaining to 
his court case which is now closed through our court, which I have stated does not 

concern me during the hours of 8 a.m.-4:30 p.m. M-F or through this email he continues 

to flood with requests.” 
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Laura Balentine, presuming Christina still has my email address 
blocked, please forward the attached to the mayor and town council.  

 

 As implied by the email above, Christina Alberson, Mayor’s Assistant & Clerk for 
Judge Mark Derrick of the Kensett, she already had blocked my email address from her 
Gmail account. I had been emailing my Motions to Christina Alberson to deliver to Judge 
Mark Derrick until she emailed me that I can no longer email my Motions to her. 
Prosecutor Don Raney played dumb about that event.  

 Christiana’s action blocking my email address violated ARKANSAS ADMINISTRATION 

RULES, ORDER 21 ELECTRONIC FILING that established the statewide policy and procedure 
governing the electronic filing process in all the courts in Arkansas means that 
Christina Alberson committed the state and federal crime of Obstruction Justice. 
That criminal act invalidates Laura Ballentine’s criminal charges. Christina Alberson and 
Laura Ballentine work shoulder to shoulder in Kensett City Hall. Christina Aleberson 
works shoulder to shoulder with Prosecutor Don Raney and Judge Mark Derrick at the 
Kensett District Court. It is logical to believe that all four are close friends from these 
working relations. It is also logical to believe that the four conspired together to file and 
prosecute false allegations into a False Conviction simply because I have near expert 
knowledge of my constitutional rights, due process rights, etc., and they took offense at the 
number of Motions I filed in defense of my rights. Judge Mark Direct held up a 6-inch stack 
of my Motions as he made is disparaging remarks in violation of my Ninth Amendment 
right to file Motions in accordance with my First Amendment right to petition the 
Government for redress of grievances. This is my evidence that Judge Mark Derrick 
ignores constitutional rights because he is only interested in running a kangaroo court. 

 
 

ELECTRONIC FILING 

ARKANSAS ADMINISTRATIVE RULES: 

ORDER 21.—ELECTRONIC FILING 

Section 1(a) Purpose: This order establishes statewide 

policies and procedures governing the electronic filing 

process in all the courts in Arkansas.15 

Christina Alberson blocking my Right to Electronic Filing sabotaged 

Laura Ballentine’s Affidavit for Arrest Warrant, Judge Mark Derrick’s 

Arrest Warrant, Prosecutor Don Raney’s prosecution, and Judge 

Mark Derrick’s conviction. The four of them committed the federal 

offenses of CONSPIRACY AGAINST RIGHTS (18 U.S.C. § 241) and the 

DEPRIVATION OF RIGHTS UNDER COLOR OF LAW (18 U.S.C. § 242) .  

                                                         
15 https://www.arcourts.gov/rules-and-administrative-orders/administrative-orders 
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EMAIL NO. 2 

Date: Wednesday, February 28, 2018, 1:24:16 PM CST  
From: Laura Balentine  
To: Don Hamrick  

Subject: Re: COMPLAINT OF FLOODING DITCHES  

I do not work for the street department, garbage department, or the court I 
do not forward emails, this particular email address is for water dept 
business only! Please refrain from emailing me sir.  

 

 The CONSPIRACY AGAINST RIGHTS (18 U.S.C. § 241) and the DEPRIVATION OF RIGHTS UNDER 

COLOR OF LAW (18 U.S.C. § 242) continues with Laura Ballentine’s email above. 
The conspiracy against my rights began when Christina Alberson blocked my email 
address in violation of ORDER 21. It is more than logical that a conspiracy against my rights 
was born causing Christina Alberson to execute the conspiracy by block my email address. 
I had no other option under ORDER 21 but to email my Motions to Laura Ballentine on the 
basis that she is an employee of Kensett City Hall. In this exchange of emails the topic was 
my Complaint of Chronically Flooding Ditches. It was and still is my opinion that Laura 
Ballentine was duty bound to facilitate the forwarding of emails to the right people, 
especially since she is a Kensett police officer that has a presumed duty to deliver court 
documents to the Kensett District Court or other recipient because of Christina Alberson 
had blocked my email address, especially when Laura Ballentin puts herself into an 
apparent double-dipping employment situation as the Clerk for Kensett Water and Sewer 
Department without an explanation. 

 

 

EMAIL NO. 3 

Date: February 28, 2018 at 1:29 PM  
From: Don Hamrick  
To: Laura Balentine  
Subject: Re: COMPLAINT OF FLOODING DITCHES  

Did you NOT think to give me the email address for the Public Works 
Department? Oh, that’s not your job.  

Your request is, however, a proper response, except for your attitude and 
omission of the Public Works Department email address.  

 

 

EMAIL NO. 4 

Date: February 28, 2018 at 1:38 PM  
From: Laura Balentine  
To: Don Hamrick  
Subject: Re: COMPLAINT OF FLOODING DITCHES  

Sir my response was in no way out of line or presented with an attitude and 
the city does not have what you continue to refer to as a public works 
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Department but the street and sanitation department does not have an email 
address if you need something addressed through them I would suggest a 
phone call to the city hall.  

 

EMAIL NO. 5 

Date: February 28, 2018 at 3:09 PM  
From: Don Hamrick  
To: Laura Balentine  
Subject: Re: COMPLAINT OF FLOODING DITCHES  

Thank you for your rudeness and your information on the City of 
Kensett’s limited means of communications. I had quit running for mayor 
of Kensett in the fall of last year. But because of your rudeness today, I just 
now returned from the County Clerk’s Office with a copy of the spiral bound 
book titled, “Running for Public Office: A ‘Plain English’ Handbook for 
Candidates” published by the State Board of Election Commissioners, Little 
Rock” 2018 Edition.”  

I will now be running for mayor of Kensett thanks to you. And if I get 
elected I will fire you.  

DON HAMRICK  
NEXT MAYOR OF KENSETT  

 

EMAIL NO. 6 

Date: February 28, 2018 at 8:20 PM  
From: Laura Balentine  
To: Don Hamrick  

Subject: Re: COMPLAINT OF FLOODING DITCHES  

Sir I was in no way rude to you. The city does not have a lack of 
communication you are free to stop by or call city hall any time you feel 
necessary and if it is within our means of helping you then we will be glad 
to oblige but these emails from you to an address that I created to help with 
water department communications does not belong to the city and what you 
are returning to me is considered personally threatening and harassing and 
if you continue to do so I will have no other choice but to pursue an affidavit 
for said charges.  

 

 

  



26 of 69 
 

EMAIL NO. 7 

Date: Saturday, March 10, 2018, 9:38:20 PM CST  
From: Don Hamrick  
To: Laura Balentine  
Subject: VARIOUS  

YOU STATED: In your February 28 email: “. . . the city does not have what 
you continue to refer to as a PUBLIC WORKS DEPARTMENT but the street 
and sanitation department does not have an email address . . .”  

MY REBUTTAL: Online from the ARKANSAS MUNICIPAL LEAGUE: KENSETT 
CITY OFFICIALS lists “STEVE BROWN” AS THE DIRECTOR OF PUBLIC 
WORKS. Can you clarify why you assert “Street and Sanitation Department.” 
Which is the correct job title?  

IN YOUR NEXT EMAIL YOU STATED: “. . . and what you are returning to 
me is considered personally threatening and harassing and if you continue 
to do so I will have no other choice but to pursue an affidavit for said 
charges.  

MY REBUTTAL: My emails to you? NO WAY were they personally 
threatening or harassing. I am running for Mayor of Kensett. My 
comments to you were strictly political under the First Amendment right to 
freedom of speech because you are a public employee accountable to the 
people of Kensett on the possibility that I might be elected Mayor of Kensett. 
My comments to you were, and are based on the language and tone of your 
emails. Your emails were, in fact, rude and defensive. Your use of the phrase 
“personally threatening” indicates that you tend to exaggerate. That seems 
to be the S.O.P. for the City of Kensett because I was falsely arrested and 
falsely jailed by John Pollard. I was maliciously prosecuted by Don Raney 
even though the first 9 seconds of the arrest video proved my innocence. I 
forced Judge Mark Derrick to recuse himself from his hostile display of bias 
resulting from my Motion for Recusal during the pre-trial stage. The 
replacement judge, (Special Judge?) Milas Hale falsely convicted me for 
assault immediately after I proved my innocence to the charge of Domestic 
Battery in the 3rd Degree then immediately adjourned. That is an abuse of 
my due process rights. 

I strongly suggest you reconsider your legal threat to pursue an 
affidavit for your alleged charges based on your exaggeration of your 
presumed facts not in evidence. I direct your attention to ARKANSAS 
CODE § 5-54-122. FILING FALSE REPORT WITH LAW ENFORCEMENT 
AGENCY. 

 

Trial for the charges was held Nov, 27. After that court appearance, Hamrick 
initiated electronic correspondence with Kensett Prosecuting Attorney Don Raney and 
shared the emails with The Daily Citizen. 

In them, Hamrick writes that Raney “is dead set on prosecuting me to achieve a 
Second False conviction of me. Even though that Second False Conviction will come with 
his disbarment for twice convicting an innocent man.” 
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Well, whattaya know. My prediction came true. I did suffer a second FALSE 
CONVICTION. When the Judge Robert Edwards exonerates me from both FALSE 
CONVICTIONS I will have the right to a remedy against Prosecutor Don Raney and Judge 
Mark Derrick for their Abuse of Process leading to my two FALSE CONVICTIONS. I will 
seek their disbarment.  

HERE AGAIN! 

DECLARATION OF NULLA POENA SINE LEGE 

If no Prima Facie evidence can be offered there is no case to 
answer. No conduct shall be held criminal unless it is 
specifically described in the behavior-circumstance element of 
a penal statute and penal statutes must be strictly construed. 

The only evidence Prosecutor Don Raney had against me were categorized as First 
Amendment products exercising other constitutional rights.  

Reiterating Again for Redundancy! 

See Byars v. United States, 273 U.S. 28 at 32 (1927) “Constitutional provisions for 
the security of person and property are to be liberally construed, and ‘it is the 
duty of courts to be watchful for the constitutional rights of the citizen, and 
against any stealthy encroachments thereon.’  Boyd v. United States, 116 U. S. 616, 
116 U. S. 635; Gouled v. United States 255 U. S. 304.”  Miller v. United States 
(5th Circuit) 230 F. 2d. 486 (1956) “The claim and exercise of a constitutional right 
cannot thus be converted into a crime.”  United States v. Jackson 390 US 570 (1968). 
United States v. Jackson 390 US 570 (1968) “If a law has ‘no other purpose…’ than 
to chill the assertion of constitutional rights by penalizing those who choose to 
exercise them, then it [is] patently unconstitutional.”  Pellegrino Food Prods. Co. 
v. City of Warren 136 F. Supp. 2d 391, 407 (W.D. Pa. 2000). “Abuse of process refers 
to the improper use of a civil or criminal legal procedure for an unintended, 
malicious, or perverse reason. It is the malicious and deliberate misuse of 
regularly issued civil or criminal court process that is not justified by the 
underlying legal action.” …. “The key elements of abuse of process is the malicious 
and deliberate misuse of regularly issued civil or criminal court process that is not 
justified by the underlying legal action, and that the abuser of process is 
interested only in accomplishing some improper purpose similar to the proper 
object of the process. Abuse of process is an intentional tort. Abuse of process 
encompasses the entire range of procedures incident to the litigation process 

Hamrick, who has represented himself, wrote that his testimony at his trial 
would prove his innocence, but Raney responded that the trial already been 
conducted “at which time you did not deny the charges pending against you.” 
Raney informed him that Friday’s court appearance was only for “Judge Derrick to 
announce his decision and ruling on the charges and any sentence if the judge 
finds you guilty.” 

“There will be no additional testimony or evidence introduced ... we will 
be there solely to find out the judge’s ruling,” Raney wrote. 
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such as discovery proceedings, the noticing of depositions and the issuing of 
subpoenas.” 

What else is an innocent man supposed to do to prove his innocence? 

 Judge Mark Derrick’s double-underlined declarations are my evidence of judicial 
bias and a prejudice against an unrepresented innocent defendant exercising his 
constitutional rights in the judicial process. In Judge Mark Derrick’s declaration he 
essentially denied my battery of constitutional rights to defend myself against politically 
motivated false allegations.  

Judge Mark Derrick made disparaging remarks about my Civil Rico Act case in the 
federal court in Little Rock, Don Hamrick v. United Nations, President George W. Bush, etc., 
U.S. District Court, Eastern District of Arkansas, Northern Division, No. 1:06-cv-0044, for 

arming the crew of U.S. merchant vessels transiting pirate waters was within my rights 
because I was a U.S. merchant seaman. I exercised my Right to a Remedy under the 
Constitution of the United States. My case got dismissed. See EXHIBIT 5: MY POLITICAL 
POEMS SLAMMING THE U.S. SUPREME COURT FOR THEIR DUPLICITY, THEIR MENDACITY, AND 
KARKISTOCRACY (GOVERNMENT BY THE WORST PEOPLE) ON THE SECOND AMENDMENT. 

 I also filed civil rights and constitutional rights cases in other federal courts as a 
U.S. merchant seaman because I am legitimate claims for the federal courts. I learned that 
there is a distinct judicial bias against pro se civil plaintiffs with civil rights and 
constitutional rights cases. I had two federal judges dismiss my case and they told me to 
rewrite my civil complaint in accordance to their instructions before they would accept 
my case for the docket. That demand violated my First Amendment rights. As I wrote 
earlier in this Appeal. Corruption is everywhere. That is a universally known fact despite 
Judge Mark Derricks disbelief (PRIOR BELIEF EFFECT). 

 

 NOTICE THE LAST TWO SENTENCES ABOVE: “I know you ran for mayor and you 
want to serve your community. I’m going to allow you to do that.” For some reason he had 

During the proceedings Friday, Hamrick attempted to interrupt as Derrick began 
speaking, but was promptly cut off by Derrick saying, “This is for disposition. This is 
not for argument anymore. We’ve heard all of that.” 

“You sent these emails, and while they’re not as bad as I’ve seen [in the 
past], there’s no question as to your intent in sending the emails,” Derrick said, 
also mentioning the “many documents” that Hamrick had field with the court. 

Hamrick again tried unsuccessfully to interrupt. 

 

“If you do not get your appeal lodged in front of Judge [Robert] Edwards within 
the 30 days, you will be barred,” Derrick said. “He will dismiss your appeal if you 
file it after the 30 days.” 

Derrick said Hamrick has to complete his 48 hours of community service in 
90 days. 

“That community service will be completed with the city of Kensett,” he said. 
“I know you ran for mayor and you want to serve your community. I’m going 
to allow you to do that.” 
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to stoop to the insult just because I ran for mayor of Kensett. I suspect my campaign 
platform to make Kensett a “Corruption Free Zone” caused him a lot of worry that I might 
have won the election. That insult was uncalled for. It was a display of judicial bias. 

 Now this criticism goes to the Sha Johnson, reporter for the Searcy Daily Citizen. He 
omitted the year for February [2018] in light of January 2017. 

 What Sha Johnson also omitted was the fact that my mother, Patsy Hays, appeared 
in court in front of Judge Mark Derrick to withdraw her complaint. Judge Mark Derrick 
denied her request stating that it was an “officer’s arrest” as it was a drive by arrest and 
NOT a 911 call resulting in an arrest. Mitigating circumstances question the legality of my 
arrest is that my mother’s behavior is idiosyncratic from Oppositional Defiant Disorder, 
Intermittent Explosive Disorder, and Histrionic Disorder. The first 9 seconds of the arrest 
video show my mother’s behavior that would have called into question the legality of my 
arrest.  

THE TRUE FACTS PRECEDING MY FIRST ARREST 

 A nurse at ARCare Kensett recognized signs of Alzheimer’s in my mother. At my 
request the nurse proved me with her “To Whom It May Concern” letter recommending 
to my mother’s doctor for a referral to UAMS for evaluation for Alzheimers. I delivered 
that letter to my mother’s doctor. I informed my mother, Patsy Hays, of the events. She felt 
betrayed and went into a rage of anger. She grabbed at the letter in my hand tearing off a 
corner piece of the letter. I grabbed her wrist and with my other hand I got that piece back. 
That is when her vindictive nature of her Oppositional Defiant Disorder caused her to  call 
911 causing my arrest. I did nothing wrong. My mother’s emotional state of mind would 
have been grounds for Prosecutor Don Raney to decline prosecution if he was an honest 
prosecutor. But the prosecutor and the judge proved themselves to be as corrupt as Hell. 

 Yes. I got 9 votes. I am not a hometown guy for Kensett. I never held an elected 
office before. I knew my chances were no good when I ran for Mayor. But I encountered 
so much corruption that I had to run for Mayor to make Kensett a “Corruption Free Zone.” 
In the process I collected a lot of “first hand” evidence of corruption. Enough evidence to 
put people in jail. I should now have ABSOLUTE DOUBT of my guilt now. 

  

In February, Hamrick was found guilty of misdemeanor assault after being 
charged in January 2017 with third-degree domestic battery. In one of his many 
documents for the case, he wrote that he did not cause “any injuries” to the alleged 
victim, his mother Patsy Ann Hays. He received no fine, time served and a no-contact 
order was “set aside,” according to court documents. 

 

In November, Hamrick came in last in a four-man race for mayor, receiving nine 
votes (2.09 percent). Mayor Allen Edge won re-election in a runoff with Councilman 
Don Fuller. 
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T. CONCLUSION 
 

The Kensett Court is a Kangaroo Court 
 

JUDGE MARK DERRICK 
Judge Mark Derrick’s judicial bias and personal prejudice has reached the level of 
disbarment for twice convicting an innocent man. Judge Mark Derrick violated the 
following ARKANSAS CODES OF JUDICIAL CONDUCT: 

CANON 1: A judge shall uphold and promote the independence, integrity, and 
impartiality of the judiciary, and shall avoid impropriety and the 
appearance of impropriety. 

CANON 2: A judge shall perform the duties of judicial office impartially, 
competently, and diligently. 

RULE 1.1 COMPLIANCE WITH THE LAW: A judge shall comply with the law, 
including the Arkansas Code of Judicial Conduct. 

RULE 1.2 PROMOTING CONFIDENCE IN THE JUDICIARY: A judge shall act at all 
times in a manner that promotes public confidence in the independence, 
integrity, and impartiality of the judiciary, and shall avoid impropriety and 
the appearance of impropriety. 

RULE 1.3 AVOIDING ABUSE OF THE PRESTIGE OF JUDICIAL OFFICE: A judge shall 
not abuse the prestige of judicial office to advance the personal or economic 
interests of the judge or others, or allow others to do so. 

RULE 2.2 IMPARTIALITY AND FAIRNESS:  

A. A judge shall uphold and apply the law, and shall perform all duties of 
judicial office fairly and impartially. 

B. A judge may make reasonable accommodations, consistent with the law 
and court rules, to facilitate the ability of all litigants to be fairly heard. 

RULE 2.3 BIAS, PREJUDICE, AND HARASSMENT 

(A) A judge shall perform the duties of judicial office, including 
administrative duties, without bias or prejudice. 

(B) A judge shall not, in the performance of judicial duties, by words 
or conduct manifest bias or prejudice, or engage in harassment, and 
shall not permit court staff, court officials, or others subject to the 
judge’s direction and control to do so. 

(C) A judge shall require lawyers in proceedings before the court to 
refrain from manifesting bias or prejudice, or engaging in 
harassment, against parties, witnesses, lawyers, or others. 
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(D) The restrictions of paragraphs (B) and (C) do not preclude judges 
or lawyers from making legitimate reference to personal 
characteristics when they are relevant to an issue in a proceeding. 

RULE 2.5 COMPETENCE, DILIGENCE:  

(A) A judge shall perform judicial and administrative duties, 
competently and diligently. 

RULE 2.11 DISQUALIFICATION 

(A) A judge shall disqualify himself or herself in any proceeding in 
which the judge’s impartiality might reasonably be questioned, 
including but not limited to the following circumstances: 

(1) The judge has a personal bias or prejudice concerning a 
party or a party’s lawyer, or personal knowledge of facts that 
are in dispute in the proceeding. 

 

PROSECUTOR DON RANEY 
Prosecutor Don Raney violated the following Arkansas Rules of Professional Conduct: 

RULE 1.1. COMPETENCE. 

A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation. 

RULE 1.3. DILIGENCE.  

A lawyer shall act with reasonable diligence and promptness in representing a 
client 

RULE 3.4. FAIRNESS TO OPPOSING PARTY AND COUNSEL. 

A lawyer shall not: 

(a) unlawfully obstruct another party's access to evidence or unlawfully alter, 
destroy or conceal a document or other material having potential evidentiary 
value. A lawyer shall not counsel or assist another person to do any such act; 

RULE 3.8. SPECIAL RESPONSIBILITIES OF A PROSECUTOR. 

The prosecutor in a criminal case shall: 

(a) refrain from prosecuting a charge that the prosecutor knows is not supported 
by probable cause; 

 

FOR JUDGE ROBERT EDWARDS 
RULE 2.15 RESPONDING TO JUDICIAL AND LAWYER MISCONDUCT  

(A) A judge having knowledge that another judge has committed a 
violation of this Code that raises a substantial question regarding the 
judge’s honesty, trustworthiness, or fitness as a judge in other 
respects shall inform the appropriate authority. 
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(B) A judge having knowledge that a lawyer has committed a violation 
of the Arkansas Rules of Professional Conduct that raises a substantial 
question regarding the lawyer’s honesty, trustworthiness, or fitness 
as a lawyer in other respects shall inform the appropriate authority. 

(C) A judge who receives information indicating a substantial 
likelihood that another judge has committed a violation of this Code 
shall take appropriate action. 

(D) A judge who receives information indicating a substantial 
likelihood that a lawyer has committed a violation of the Arkansas 
Rules of Professional Conduct shall take appropriate action. 

 

THIS COMPLETES MY APPEAL 

 

Submitted 

 

 

 Don Hamrick  
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EXHIBIT 1. BAD PROSECUTORS 

 

 

BAD PROSECUTORS 

 

Frederic Block,  Commentary |LET’S PUT AN END TO PROSECUTORIAL IMMUNITY | “The time 

has come to create some level of accountability for prosecutors.”16 

Radley Balko, ANOTHER STUDY FINDS FEW CONSEQUENCES FOR PROSECUTOR MISCONDUCT, 

Washington Post, March 8, 2017.17 

The Editorial Board, TO STOP BAD PROSECUTORS, CALL THE FEDS, The New York Times, June 

6, 2016.18 

Taylor Pendergrass,  Crime | HOW BAD PROSECUTORS CAUSE BAD POLICING | Prosecuting 

abusive cops is the least that district attorneys can do., SLATE, August 16, 2016.19 

Steve Murphy, BAD PROSECUTORS / BAD COPS - WHAT YOU NEED TO KNOW, Insider Exclusive 

(Not dated) (blog with video).20 

Bennett Gershman, Out of Order | HOW TO HOLD BAD PROSECUTORS ACCOUNTABLE: THE 

CASE FOR A COMMISSION ON PROSECUTORIAL CONDUCT: PLAGUED BY MISCONDUCT, New York 
is considering the establishment of independent review boards for prosecutors, just like 

the ones for judges. It’s about time., August 31, 2015.21 

Steven Rosenfeld, 4 OF AMERICA’S MOST ABUSIVE PROSECUTORS 22| There’s no shortage of 

bad prosecutors in America, but these four go above and beyond., AlterNet.org, July 

19, 2013. “... But lower down the pyramid, where the country’s 17,000-plus state and 

local police departments dump cases on their desks, is where many criminal defense 

lawyers say the worst prosecutors are. “I think the biggest injustices are at the state 

                                                         
16 https://www.themarshallproject.org/2018/03/13/let-s-put-an-end-to-prosecutorial-
immunity 

17 https://www.washingtonpost.com/news/the-watch/wp/2017/03/08/another-study-finds-
few-consequences-for-prosecutor-misconduct/?noredirect=on&utm_term=.8bea91e41761 

18 https://www.nytimes.com/2016/06/06/opinion/to-stop-bad-prosecutors-call-the-
feds.html 

19 https://slate.com/news-and-politics/2016/08/how-bad-prosecutors-cause-bad-
policing.html 

20 https://insiderexclusive.com/bad-prosecutors-bad-cops-what-you-need-to-know/ 

21 https://www.thedailybeast.com/how-to-hold-bad-prosecutors-accountable-the-case-for-
a-commission-on-prosecutorial-conduct 

22 https://www.alternet.org/2013/07/four-most-fiendish-prosecutors-america/ 
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level,” said Miles Gerety, a public defender in Connecticut who recently retired after 

three decades.” . . . “Lower down the criminal justice ladder, state and local police 

departments investigate crimes—or ignore them—and then present those cases to 
prosecutors whose job, at its most idealistic, is to obtain justice for crime victims. 

But along the way, it is often the case that overzealous police and prosecutors make 

mistakes and cover their tracks, delivering travesties, not justice.” 

Barry Scheck, Special to CNN, HOW TO FIGHT ‘BAD APPLE’ PROSECUTORS WHO ABUSE THE 

JUSTICE SYSTEM, CNN.com, December 5, 2013.23 

Radley Balko, No Accountability | WHY ARE BAD PROSECUTORS SO RARELY PUNISHED?, 

Reason.com, October 26, 2009.24 | “Be it through state bar association 

actions, judicial investigations and discipline, or legislation 

creating some other means of oversight, bad and incompetent 

prosecutors need to be held to account when a prosecutor 

perpetrates misconduct or demonstrates incompetence that sends 

an innocent person to jail, it’s a regrettable but understandable 

product of the fact that that any large system is going to have bad 

actors. But when that prosecutor remains free to go on prosecuting 

other cases, with no repercussions, the very legitimacy of the 

criminal justice system is called into question.” 

  

                                                         
23 https://www.cnn.com/2013/12/04/opinion/barry-scheck-innocence-project-prosecutor-accountability/index.html 

24 https://reason.com/archives/2009/10/26/no-accountability 
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EXHIBIT 2. NON-BRADY LEGAL AND ETHICAL 

OBLIGATIONS ON PROSECUTORS TO DISCLOSE 

EXCULPATORY EVIDENCE 

 

NON-BRADY LEGAL AND ETHICAL OBLIGATIONS ON  
PROSECUTORS TO DISCLOSE EXCULPATORY EVIDENCE 

Prepared for the National Registry of Exonerations  
by Marc Allen 

July 2018 

Introduction 

This memo is a survey of authorities, other than the Due Process Clause of the Fourteenth 
Amendment, that require state prosecutors to disclose exculpatory evidence to criminal 
defendants. In addition to constitutional constraints, prosecutors and police may also be 
bound by ethics rules, statutes, professional standards, and court rules. 

In Brady v. Maryland the Supreme Court held that “suppression by the prosecution of 
evidence favorable to the accused … violated due process where the evidence is material 
either to guilt or to punishment.”25 Subsequent cases expanded this rule to information 
that could be used for impeachment and information known to other members of the 
prosecution team, such as police.26  

Commentators have written extensively on the doctrinal and practical limitations of Brady 
and its progeny.273 Alternate constraints on prosecutors, like ethics and discovery rules, 
are important places to look for practitioners and policy advocates. These rules have the 
potential to patch holes in Brady, and because they vary by state, they are a good place to 
look for comparison and experimentation. 

The American Bar Association (ABA) has promulgated standards for prosecutors and 
model ethical rules, both of which address a prosecutor’s responsibility to disclose 
exculpatory evidence to a defendant. All states impose this obligation in one form or 
another through their respective professional conduct rules. Some states also include 
similar requirements in their criminal procedure rules. A single state, California, has 
created criminal liability for prosecutors who fail to disclose exculpatory evidence. 
Another state, New Hampshire, interprets the due process clause of its state constitution 
to require a slightly more scrutiny, or at least to function slightly differently, than Brady. 
Most states allow police to develop their own protocols for dealing with exculpatory 
evidence, but a small number of states have passed legislation specifying certain 
standards. 

                                                         
25 373 U.S. 83, 87 (1963). 

26 Giglio v. United States, 405 U.S. 150 (1972); Kyles v. Whitley, 514 U.S. 419, 437 (1995). 

27 See, e.g., Supreme Alafair S. Burke, REVISITING PROSECUTORIAL DISCLOSURE, 84 Ind. L.J. 481, 
482 (2009); Bennett L. Gershman, LITIGATING BRADY V. MARYLAND: GAMES PROSECUTORS PLAY, 
57 Case W. Res. L. Rev. 531, 534 (2007). 
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ABA Criminal Justice Standards for the Prosecution Function 

The most comprehensive, widely available standards for prosecutorial conduct are the 
American Bar Association’s (“ABA”) Criminal Justice Standards. The ABA has developed 
Criminal Justice Standards since 1968. In 2015, the ABA approved the most recent version 
of its Criminal Justice Standards for the Prosecution Function (“ABA Standards”).284 The 
standards are not enforceable. They are intended to be read as best practices for 
prosecutors and are meant to supplement the Model Rules for Professional Conduct.29 

Three ABA standards – specifically 3-1.2, 3-3.11, and 3-5.6 – touch on a prosecutor’s 
responsibilities in regards to exculpatory evidence. 

Standard 3-1.2, which addresses the broad responsibilities of a prosecutor, make clear that 
justice, and not a conviction, is a prosecutor’s ultimate goal in any given case: 

Standard 3-1.2 Functions and Duties of the Prosecutor 

(a) The prosecutor is an administrator of justice, a zealous advocate, and an 
officer of the court. The prosecutor’s office should exercise sound 
discretion and independent judgment in the performance of the 
prosecution function. 

(b) The primary duty of the prosecutor is to seek justice within the bounds 
of the law, not merely to convict. The prosecutor serves the public 
interest and should act with integrity and balanced judgment to increase 
public safety both by pursuing appropriate criminal charges of 
appropriate severity, and by exercising discretion to not pursue criminal 
charges in appropriate circumstances. The prosecutor should seek to 
protect the innocent and convict the guilty, consider the interests of 
victims and witnesses, and respect the constitutional and legal rights of 
all persons, including suspects and defendants. 

This standard goes on to state that a prosecutor should “know and abide by the standards 
of professional conduct … in the applicable jurisdiction,” and support remedial action to 
address injustices. 

Standard 3-5.4 fleshes out the prosecutor’s obligation to coordinate with its own agents 
and other agencies addresses exculpatory evidence explicitly, and imposes an ethical duty 
to follow up on evidentiary leads even when the prosecutor believes the resulting 
information may damage his or her case: 

Standard 3-5.4 Identification and Disclosure of Information and Evidence 

(a) After charges are filed if not before, the prosecutor should diligently seek 
to identify all information in the possession of the prosecution or its 
agents that tends to negate the guilt of the accused, mitigate the offense 
charged, impeach the government’s witnesses or evidence, or reduce the 
likely punishment of the accused if convicted.  

                                                         
28 Available at 
https://www.americanbar.org/groups/criminal_justice/standards/ProsecutionFunctionFo
urthEdition.html 

29 Std. 3-1.1(b). 
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(b) The prosecutor should diligently advise other governmental agencies 
involved in the case of their continuing duty to identify, preserve, and 
disclose to the prosecutor information described in (a) above. 

(c) Before trial of a criminal case, a prosecutor should make timely 
disclosure to the defense of information described in (a) above that is 
known to the prosecutor, regardless of whether the prosecutor believes 
it is likely to change the result of the proceeding, unless relieved of this 
responsibility by a court’s protective order. … A prosecutor should not 
intentionally attempt to obscure information disclosed pursuant to this 
standard by including it without identification within a larger volume of 
materials. 

(d) The obligations to identify and disclose such information continue throughout 
the prosecution of a criminal case. 

[…] 

(g) A prosecutor should not avoid pursuit of information or evidence because the 
prosecutor believes it will damage the prosecution's case or aid the accused. 

(h) A prosecutor should determine whether additional statutes, rules or case law 
may govern or restrict the disclosure of information, and comply with these 
authorities absent court order. 

Finally, Standard 3-5.6 extends the prosecutor’s obligation to disclose to plea deal 
negotiations: 

Standard 3-5.6 Conduct of Negotiated Disposition Discussions 

[…] 

(f) Before entering into a disposition agreement, the prosecutor should disclose to 
the defense a factual basis sufficient to support the charges in the proposed 
agreement, and information currently known to the prosecutor that tends to 
negate guilt, mitigates the offense or is likely to reduce punishment. 

The Standards go further than Brady in a number of ways. Most importantly, they require 
prosecutors to disclose any information bearing on guilt, mitigation, impeachment or 
punishment, rather than information the prosecutor deems material. They also make 
clear that disclosing exculpatory evidence in a timely manner is just one piece of a broader 
obligation to secure justice, an obligation that expressly includes pursuing evidence that 
may be detrimental to the prosecutor’s case. 

An Ethical Duty Beyond Disclosure? 

The latest edition of the ABA Standards contain two provisions that suggest that a 
prosecutor’s ethical obligations go beyond Brady not just in the type of evidence he or she 
must disclose, but also the parameters of the investigation he or she should conduct. 
Standard 3-1.2(b) makes clear that a prosecutor’s goal is justice and not necessarily a 
conviction. And Standard 3-5.4(g) states that a prosecutor “should not avoid pursuit of 
information or evidence because the prosecutor believes it will damage the prosecution's 
case or aid the accused.” 
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Few states have incorporated these standards into their local professional rules. 
Massachusetts and the District of Columbia have adopted language similar to Standard 3-
5.4(g).30 Illinois and Texas have adopted language similar to Standard 3-1.2(b).  

NDAA National Prosecution Standards 

The National District Attorneys Association (“NDAA”) publishes its own standards for 
prosecutorial ethics. The NDAA standards are similarly not enforceable but are considered 
an aspirational supplement to state ethics rules.31 Standard 2-8.4 states: 

The prosecutor shall make timely disclosure of exculpatory or mitigating 
evidence, as required by law and/or applicable rules of ethical conduct  

Though the NDAA standards are not as thorough as the ABA standards when it comes to 
exculpatory evidence, they similarly do not include a materiality requirement on their 
face. 

Rules of Professional Responsibility 

The most recent (2014 ed.) ABA model rule on the responsibilities of a prosecutor requires 
a prosecutor to make timely disclosures of any information that “tends to negate the guilt 
of the accused or mitigates the offense” and also contains provisions requiring prosecutors 
to act on post-conviction evidence of innocence.32 The model rule imposes a duty to 
disclose and investigate new evidence of innocence and an additional duty to act to 
“remedy the conviction” where clear and convince evidence establishes a convicted 
party’s innocence. 

Rule 3.8 states: 

The prosecutor in a criminal case shall: 

[…] 

(d) make timely disclosure to the defense of all evidence or information known to 
the prosecutor that tends to negate the guilt of the accused or mitigates the offense, 
and, in connection with sentencing, disclose to the defense and to the tribunal all 
unprivileged mitigating information known to the prosecutor, except when the 
prosecutor is relieved of this responsibility by a protective order of the tribunal; 

[…] 

(g) When a prosecutor knows of new, credible and material evidence creating a 
reasonable likelihood that a convicted defendant did not commit an offense of 
which the defendant was convicted, the prosecutor shall: 

(1) promptly disclose that evidence to an appropriate court or authority, and 

(2) if the conviction was obtained in the prosecutor's jurisdiction, 

                                                         
30 S.J.C. Rule 3:07 RPC 3.8 

31 Introduction to National District Attorneys Association National Prosecution Standards 
Third Edition, available at 
https://www.ndaa.org/pdf/NDAA%20NPS%203rd%20Ed.%20w%20Revised%20Commentary.pdf. 

32 Special Responsibilities of a Prosecutor, MRPC Rule 3.8 
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(i) promptly disclose that evidence to the defendant unless a court 
authorizes delay, and 

(ii) undertake further investigation, or make reasonable efforts to 
cause an investigation, to determine whether the defendant was 
convicted of an offense that the defendant did not commit. 

(h) When a prosecutor knows of clear and convincing evidence establishing that a 
defendant in the prosecutor's jurisdiction was convicted of an offense that the 
defendant did not commit, the prosecutor shall seek to remedy the conviction.33 

Like the ABA Standards, the model rule is broader than Brady because it does not 
distinguish between material and non-material evidence.34 

Every state has adopted section (d) of the model rule or a similar standard.35 The model 
rule’s imposition of an affirmative obligation to act on new exculpatory evidence is less 
popular. 19 states have adopted section (g), and only 13 of those states have also adopted 
section (h). Table 1 shows which jurisdictions have implemented which portions of the 
model rule. The text of the actual state rules, which largely track the model rule but have 
some differences, are provided in the Appendix. 

 

Table 1. Portions of the ABA Model Rule Adopted by States 
 

Professional 
conduct 

obligation to 
disclose 

exculpatory 
evidence  

(model rule (d)) 

Professional 
conduct 

obligation to act 
on new evidence 

of innocence 
(model rule (g)) 

Professional 
conduct 

obligation to 
respond to clear 
and convincing 

evidence of 
innocence 

(model rule (h)) 
Arkansas X   

 

Criminal Procedure 

State criminal procedure rules vary wildly. A number of states have rules closely 
resembling the Federal Rules of Criminal Procedure, while some states, like Nevada, lack 
any statewide rules at all. Other states have robust criminal discovery. 

For the purposes of this memo, states can be sorted into three categories: those with a rule 
requiring the prosecutor to disclose exculpatory evidence automatically, those with a rule 
requiring the prosecutor to disclose exculpatory evidence in response to a defendant’s 
motion, and those without a rule addressing exculpatory evidence. 

                                                         
33 ABA MRPC 3.8 

34 ABA ETHICS OP. 09-454 (2009) 

35 Not every jurisdiction, however, has interpreted their rule similarly. See In re Kline, 113 
A.3d 202, 210 (D.C. 2015) (comparing rulings from Louisiana, North Dakota, Wisconsin, 
Colorado, and Ohio). 
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In 24 states, criminal procedure rules require which require the prosecutor to 
automatically turn exculpatory information over to the defendant.36 In 10 states, 
prosecutors are required to turn over exculpatory evidence upon motion or request of a 
defendant – a rule that effectively falls below the constitutional floor set by Brady, but may 
be helpful in helping parties resolve the timing of disclosure. In 16 states and the District 
of Columbia, there is no criminal procedure rule specifically addressing exculpatory 
evidence. Table 2 shows which states fall into each category. The text of the rules are 
provided in the Appendix. 

 

Table 2. Criminal Procedure Rules Addressing Exculpatory Evidence 
 Criminal procedure 

requirement to provide 
exculpatory evidence on 

motion/request of 
defendant 

Criminal procedure 
obligation to provide 
exculpatory evidence 

automatically 

Arkansas  X 
 

Other Statutes 

Three states have statutes addressing exculpatory evidence separate from professional 
ethics or criminal procedure rules. Illinois has a statute requiring investigative agencies 
to cooperate with prosecutors to preserve and disclose exculpatory information.37 
Louisiana has codified the prosecutor’s responsibilities by simply referring to “Brady v. 
Maryland, 373 U.S. 83 (1963) and its progeny” in its criminal code.38 

In 2016 California became the first state to impose criminal penalties for prosecutors who 
“intentionally and in bad faith” withhold exculpatory material that she knows is “relevant 
and material to the outcome of a case.”39 California made this behavior a felony punishable 
by up to three years of imprisonment. 

State Constitutions 

Though every state constitution addresses the rights of criminal defendants, only New 
Hampshire has interpreted its state constitution to impose an independent due process 
requirement more stringent than Brady – if only slightly.40 

                                                         
36 Of these 24 states some, like Colorado, have language that tracks the ABA Standards and Model 
Rule: “The prosecuting attorney shall disclose to the defense any material or information within his 
or her possession or control which tends to negate the guilt of the accused as to the offense charged 
or would tend to reduce the punishment therefor.” Others, like Louisiana, explicitly adopt the 
standards of Brady and its progeny. 
37 725 Ill. Comp. Stat. 5/114-13. 

38 La. Code Crim. Proc. art. 723 

39 Cal. Penal Code § 141 

40 The New Jersey Supreme Court has repeatedly noted, in dicta, that its state constitution 
may require a slightly different standard when evaluating instances where the 
prosecution failed to turn over a piece of exculpatory evidence that was specifically 
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The New Hampshire Supreme Court determined that proving materiality under the 
federal standard “imposed too severe a burden upon the defendant.”41 Instead, New 
Hampshire allows a defendant to shift the burden of proving that evidence is not material 
to the prosecution in some circumstances.42 Under New Hampshire’s due process clause, 
if a defendant shows that the evidence in question was favorable and was knowingly 
withheld, the prosecutor then must prove beyond a reasonable doubt that the evidence 
would not have affected the outcome. 

Law Enforcement 

Like attorneys, the professional organizations in the law enforcement community have 
developed model standards for dealing with exculpatory evidence. Unlike attorneys, these 
model policies are generally not public. The International Association of Police Chiefs 
(“IAPC”), for example, has a model policy on Brady disclosure requirements, but the policy 
is only available to IAPC members. A number of state level organizations similarly have 
model policies that are behind paywalls or only available to members. 

Private entities that provide training materials, accreditation, and other services to police 
departments have also developed model policies. The Commission on Accreditation for 
Law Enforcement Agencies, Inc. (“CALEA”) and Lexipol are two such entities. State level 
professional organizations, such as the Arkansas Association of Chiefs of Police and the 
Florida Police Chiefs Association link to CALEA and Lexipol model policies, respectfully, 
on their websites.43 

While statutes criminalizing evidence tampering are ubiquitous, most states have left 
police departments to develop their own standards and procedures for dealing with 
exculpatory evidence and cooperating with prosecutors’ offices.4421 Connecticut, Illinois, 
and North Carolina are the only jurisdictions that have passed laws governing police 
conduct in this area. The relevant portions of the statutes are presented in Table 3. 

 

Table 3. Rules for Law Enforcement 
State Citation Relevant Provision 

Connecticut Conn. Gen. 
Stat. § 54-86c 

(c) Each peace officer, as defined in subdivision (9) of 
section 53a-3, shall disclose in writing any exculpatory 
information or material which he may have with respect 

                                                         

requested by a defendant, but it has not yet formally made such a ruling. See State v. 
Knight, 145 N.J. 233, 247, 678 A.2d 642, 649 (1996). 

41 State v. Laurie, 139 N.H. 325, 330, 653 A.2d 549, 552 (1995). 

42 State v. Shepherd, 159 N.H. 163, 170–71, 977 A.2d 1029, 1034–35 (2009). 

43 http://arkchiefs.org/resources/aacp-model-policies;    https://fpca.com/law-enforcement-
policiesand-training/ 

44 Evidence tampering statutes typically include a mens rea element that involves 
concealing or altering evidence for the purpose of affecting its usability in an investigation 
or trial. See, e.g., Cal. Penal Code § 141. For a helpful discussion of the relationship between 
prosecutors’ offices and police, and a comparison to different model, see Stanley Z. Fisher, 
THE PROSECUTOR'S ETHICAL DUTY TO SEEK EXCULPATORY EVIDENCE IN POLICE HANDS: LESSONS 

FROM ENGLAND, 68 Fordham L. Rev. 1379 (2000). 
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to any criminal investigation to the prosecutorial official 
in charge of such case. 

Illinois 725 Ill. 
Comp. Stat. 
5/114-13 

(b) Any public investigative, law enforcement, or other 
public agency responsible for investigating any homicide 
offense or participating in an investigation of any 
homicide offense, other than defense investigators, shall 
provide to the authority prosecuting the offense all 
investigative material, including but not limited to 
reports, memoranda, and field notes, that have been 
generated by or have come into the possession of the 
investigating agency concerning the homicide offense 
being investigated. In addition, the investigating agency 
shall provide to the prosecuting authority any material 
or information, including but not limited to reports, 
memoranda, and field notes, within its possession or 
control that would tend to negate the guilt of the accused 
of the offense charged or reduce his or her punishment 
for the homicide offense. Every investigative and law 
enforcement agency in this State shall adopt policies to 
ensure compliance with these standards. 

North 
Carolina 

N.C. Gen. 
Stat. § 15A-
501 

Upon the arrest of a person, with or without a warrant, 
but not necessarily in the order hereinafter listed, a law 
enforcement officer: 

[…] 

(6) Must make available to the State on a timely basis all 
materials and information acquired in the course of all 
felony investigations. This responsibility is a continuing 
affirmative duty. 

 

Summary 

Each state has adopted a rule of professional conduct requiring prosecutors to identify and 
disclose exculpatory evidence to the defendant in criminal proceedings. The ABA has 
interpreted its model rule to be more expansive than the constitutional requirements, and 
at least some states have done the same. A number of states have gone further and adopted 
the ABA Model Rule in its entirety or have developed criminal discovery rules that 
mandate disclosure of exculpatory information. California is the only state that has gone 
as far as criminalizing the intentional withholding of evidence the prosecutor knows to be 
material. 

Table 4 summarizes the sources discussed above. 

Table 4. Non-Brady Source of Obligation on  
Prosecutor to Disclose Exculpatory Evidence to Defendant 

 
Professional 
Conduct Rule 

Criminal 
Procedure 

rule/statute 

Other statute or 
state constitution 

Arkansas X X  
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EXHIBIT 3. LAW REVIEW ARTICLES ON FALSE 

CONVICTIONS 
1986 

Bruce K. Miller and Neal Devins, CONSTITUTIONAL RIGHTS WITHOUT REMEDIES: JUDICIAL REVIEW OF 

UNDERINCLUSIVE LEGISLATION, College of William & Mary Law School, (1986). Faculty 

Publications. Paper 407. Available online at http://scholarship.law.wm.edu/facpubs/407  

Right to a Remedy 

The roots of the proposition that the fashioning of a remedy for a constitutional 

wrong is essential to the process of judicial review can be traced at least as far back 

as Blackstone and, through him, to Marbury v. Madison.45  In the Commentaries on 
the Laws of England, Blackstone wrote: 

It is a general and indisputable rule, that where there is a legal 

right, there is also a legal remedy by suit, or action at law, 
whenever that right is invaded .... It is a settled and invariable 

principle in the laws of England, that every right, when withheld, 

must have a remedy, and every injury its proper redress.46  

In a similar vein, Chief Justice Marshall wrote in Marbury: 

The very essence of civil liberty lies in the right of the individual 

to claim the protection of the laws whenever he receives an 
injury .... The government of the United States has been 

emphatically termed a government of laws and not of men. It 

will certainly cease to observe this high appellation if the laws 

furnish no remedy for the violation of a vested legal right.47 

More recently, the Supreme Court’s landmark 1946 decision in Bell v. Hood48 

underscored the centrality of a court’s remedial power to the exercise of the judicial 

function. In holding that a damage action against FBI officers for violations of the 
Fourth and Fifth Amendments was within the federal question jurisdiction granted 

to district courts, the Court, speaking through Justice Black, noted that: 

It is established practice for this Court to sustain the jurisdiction of 
federal courts to issue injunctions to protect rights safeguarded by 

the Constitution and to restrain individual state officers from doing 

what the Fourteenth Amendment forbids the state to do. Moreover, 
where federally protected rights have been invaded, it has been the 

rule from the beginning that courts will be alert to adjust their 

remedies to grant the necessary relief. And it is also well settled that 
where legal rights have been invaded and a federal statute provides 

                                                         
45 5 U.S. (I Cranch) 137 (1803). 

46 3 W. Blackstone, Commentaries, •23, •109. 

47 Marbury v. Madison, 5 U.S. (I Cranch) 137, 163 (1803). 

48 327 U.S. 678 (1946). 

http://scholarship.law.wm.edu/facpubs/407
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for a central right to sue for that invasion, federal courts may use any 

available remedy to make good the wrong done.49 

2006 

Rodney J. Uphoff, CONVICTING THE INNOCENT: ABERRATION OR SYSTEMIC PROBLEM?,50 U of 

Missouri-Columbia School of Law Legal Studies Research Paper No. 2006-20 (Posted 

at papers.ssrn.com: June 27, 2006); (Wisconsin Law Review, Forthcoming). 

ABSTRACT: In practice, the right to adequate defense counsel in the United 

States is disturbingly unequal. Only some American criminal defendants 

actually receive the effective assistance of counsel. Although some indigent 

defendants are afforded zealous, effective representation, many 

indigent defendants and almost all of the working poor are not. The 

quality of representation a defendant receives generally is a product of 

fortuity, of economic status, and of the jurisdiction in which he or she is 

charged. For many defendants, the assistance of counsel means little more 

than counsel’s help in facilitating a guilty plea. With luck, money, and location 

primarily determining whether a defendant has meaningful access to justice 

in this country, the promise of equal justice remains illusory. 

Providing defendants access to competent counsel with the time and 
resources to meaningfully test the prosecution’s case is a badly needed step 

that would enhance the fairness and reliability of our criminal justice 

system. It is, however, just one step in fixing a “broken system.” For even 

the presence of a capable defense lawyer does not necessarily ensure 

that the innocent will, in fact, go free. Contrary to popular wisdom, our 

system of justice does not overprotect criminal defendants, thereby 

minimizing the conviction of the innocent. Rather, our state 

criminal justice systems, as they currently operate, 

inadequately protect those wrongfully accused of 

crimes. 

Arnold H. Loewy, SYSTEMIC CHANGES THAT COULD REDUCE THE CONVICTION OF THE 

INNOCENT,51 UNC Legal Studies Research Paper No. 927223 (August 30, 2006).  

ABSTRACT: In an ideal world, juries would always reach the correct result. 

In theory, we believe that the second best choice is to err on the side of 

acquitting the guilty rather than convicting the innocent. We say that it is 

better to acquit ten guilty men than convict one who is innocent. But I’m not 
sure that we really believe it. Would we really let ten child molesters walk 

the street to avoid convicting one innocent one? I have my doubts. 

                                                         
49 Id. at 684. 

50 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=912310  

51 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=927223  

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=912310
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=927223
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Although we think the system is tilted to protect defendants, it may not be. 

Juries may not really believe in the “presumption of innocence.” 

Furthermore the prosecutor usually has far more resources than the 

defense. Searches have to be reasonable, but at least the government can 

conduct them. The defense cannot. More generally, the prosecution has a 

professional police force investigating for it, and greater access to forensic 

testing. If the prosecutor wishes to frame a suspect (which fortunately is 

not the norm) it may not be all that difficult. 

I conclude with four suggestions that are predicated on the reality that 

wrongful convictions happen.  

(1) There should be innocence commissions set up similar to 
the British model.  

(2) Defenses should not be artificially limited. For example, 

pending the outcome of a U.S. Supreme Court case, a State can 

(and some do) deny the defendant the opportunity to present 
evidence that somebody else committed the crime.  

(3) As long as we know there are mistakes, capital punishment 

should be abolished (as most of the civilized world has). And  

(4) parole should not be contingent on a person’s admitting his 
guilt. This presents an untenable dilemma for an innocent 

person, and may actually cause him to spend more time in 

prison than a similarly-situated guilty one.  

2008 

Citing: Samual R. Gross, CONVICTING THE INNOCENT: 4 Annual Review of Law and Social 

Science 173-192,52 (December 1, 2008).  

ABSTRACT: Almost everything we know about false convictions is based on 

exonerations in rape and murder cases, which together account for only 2% 
of felony convictions. Within that important but limited sphere we have 

learned a lot in the past 30 years; outside it, our ignorance is nearly 

complete.53 This review describes what we now know about convicting the 

innocent: estimates of the rate of false convictions among death sentences; 
common causes of false conviction for rape or murder; demographic and 

procedural predictors of such errors. It also explores some of the types of 

false convictions that almost never come to light—innocent defendants who 

plead guilty rather than go to trial, who receive comparatively light 
sentences, who are convicted of crimes that did not occur (as opposed to 

crimes committed by other people), who are sentenced in juvenile court—in 

fact, almost all innocent defendants who are convicted of any crimes other 

than rape or murder. Judging from what we can piece together, the vast 

                                                         
52 https://www.annualreviews.org/doi/abs/10.1146/annurev.lawsocsci.4.110707.172300  

53 My emphasis. 

https://www.annualreviews.org/doi/abs/10.1146/annurev.lawsocsci.4.110707.172300
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majority of false convictions fall in these categories. They are 

commonplace events, inconspicuous mistakes in ordinary criminal 

investigations that never get anything close to the level of attention that 

sometimes leads to exoneration. 

2009 

Fred C. Zacharias (University of San Diego School of Law), Bruce A. Green (Fordham 

University School of Law), THE DUTY TO AVOID WRONGFUL CONVICTIONS: A THOUGHT 

EXPERIMENT IN THE REGULATION OF PROSECUTORS,54 Boston University Law Review, 

Vol. 89, Spring 2009, (Written February 2, 2009; Last revised: July 10, 2009) (San 

Diego Legal Studies Paper No. 09-007);  

ABSTRACT: This Article explores the possible role of the attorney 
disciplinary process in discouraging prosecutorial conduct that 

contributes to false convictions. It asks what the impact would be, for 

better or worse, of disciplining prosecutors for incompetence when 

they fail to exercise reasonable care to prevent the conviction of the 
innocent. The inquiry provides a new vehicle for thinking about the nature 

of the disciplinary process, the work of prosecutors, the challenge of 

preventing erroneous convictions and, ultimately, the complexities of 

prosecutorial regulation. 

The Article demonstrates that it would be plausible to interpret the 

attorney competence rule as encompassing prosecutorial negligence 

and identifies various potential benefits of doing so. But the Article also 

identifies and analyzes significant normative and institutional objections 
that might be raised. The Article concludes that there are serious problems 

with employing the competence rule as proposed and that these problems 

are inherent in the use of discipline to regulate prosecutors. 

This analysis suggests that the historical under-utilization of discipline 
in regulating prosecutors may not result exclusively from insufficient 

resources or a lack of will on the part of disciplinary regulators, as 

some have argued. The Article’s illustration of the inherent limitations 

of the disciplinary process highlights the need for renewed attention to 
alternative regulatory processes. These include civil liability, which 

currently is foreclosed by prosecutorial immunity doctrines, and more 

robust internal regulation.  

2010 

Jon B. Gould & Richard A. Leo, One hundred years later: Wrongful Convictions 
After A Century of Research, 100 The Journal of Criminal Law & Criminology 
825-68 (2010) 

ABSTRACT: In this Article, the authors analyze a century of research 
on the causes and consequences of wrongful convictions in the 

                                                         
54 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1336765  

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1336765
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American criminal justice system while explaining the many lessons of 
this body of work. This Article chronicles the range of research that has 
been conducted on wrongful convictions; examines the common sources 
of error in the criminal justice system and their effects; suggests where 
additional research and attention are needed; and discusses 
methodological strategies for improving the quality of research on 
wrongful convictions. The authors argue that traditional sources of 
error (eyewitness misidentification, false confessions, perjured 
testimony, forensic error, tunnel vision, prosecutorial misconduct;55 
ineffective assistance of counsel, etc.) are contributing sources, not 
exclusive causes, of wrongful convictions. They also argue that the 
research on wrongful convictions has uncovered a great deal about how 
these sources operate and what might prevent their effects. Finally, the 
authors urge criminal justice professionals and policymakers to take 
this research more seriously and apply the lessons learned from a 
century of research into wrongful convictions. 

C. THE SOURCES OF WRONGFUL CONVICTIONS 

3. Tunnel Vision 

Like any of us, police officers and prosecutors are susceptible to 
tunnel vision. That is, the more law enforcement practitioners become 
convinced of a conclusion-in this case, a suspect’s guilt-the less likely 
they are to consider alternative scenarios that conflict with this 
conclusion. As Findley and Scott explain more comprehensively, 
when criminal justice professionals “focus on a suspect, select and 
filter the evidence that will ‘build a case’ for conviction, while ignoring 
or suppressing evidence that points away from guilt,”56 they are at risk 
of “locking on” to the wrong suspect and inadvertently leading to his 
continued prosecution and conviction. 

Tunnel vision can occur at any point in the criminal justice process.57 
… Any of these possibilities may explain why innocent individuals are 
named as suspects and prosecuted all the way to a conviction. These 
are not just theoretical possibilities; the many case studies of wrongful 
convictions show these errors are real and have grievous 
consequences.58 

                                                         
55 My emphasis as applicable to my case. 

56 Keith Findley & Michael Scott, THE MULTIPLE DIMENSIONS OF TUNNEL VISION IN CRIMINAL 

CASES, 2006 Wisconsin Law Review 291, 292. 

57 See Myrna Raeder, What Does Innocence Have to Do with It?: A Commentary on 
Wrongful Convictions and Rationality, 2003 Michigan St. Law Review 1315. 

58 See Jon Gould, The Innocence Commission: Preventing Wrongful Convictions And 
Restoring The Criminal Justice System (2007). 
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  6. Prosecutorial Misconduct 

For the most part, American prosecutors conduct themselves ethically, 
seeking to mete out justice even if it means dismissing charges against 
a defendant whose criminality they suspect but cannot establish. Still, 
prosecutors may engage in overly suggestive witness coaching,59 offer 
inappropriate and incendiary closing arguments,60 or fail to disclose 
critical evidence to the defense, all of which may raise the prospect of a 
wrongful conviction. In research on wrongful convictions, the most 
commonly established transgression is the prosecution’s failure 
to turn over exculpatory evidence. Sometimes police officers do 
not provide prosecutors with this evidence in order to make it 
available to the defense, or prosecutors may not be aware that they 
have such information in their files. In other cases, though, the 
misdeeds are intentional. 

2011 

Marvin Zalman, Matthew J. Larson, Brad Smith, CITIZENS’ ATTITUDES TOWARD WRONGFUL 

CONVICTIONS, 37 Criminal Justice Review 51 (December 8, 2011).61 

ABSTRACT: Perhaps no problem challenges the legitimacy of the criminal 

justice system more than the conviction of factually innocent individuals. 

Numerous highly publicized exonerations that occurred since 1989 have 
raised the visibility of wrongful conviction, eliciting the attention of both 

scholars and policy makers. Much of the research in this area focuses on the 

causes and incidence of the phenomenon. Despite the growing body of 

research, however, there has been no examination of how citizens view this 
problem. Using data from a statewide survey of Michigan residents, the 

present study aims to fill that gap in the literature by reporting on citizens’ 

attitudes regarding the issue of wrongful conviction. Overall, the results of 

this exploratory study suggest that respondents not only recognize the 

incidence of wrongful conviction but also believe that such errors occur 

with some regularity. Further results show that respondents believe 

wrongful convictions occur frequently enough to justify major criminal 

justice system reform. Attitudes varied significantly across demographic 
groups as well. Additional findings and policy implications are discussed. 

2012 

                                                         
59 See Bennett L. Gershman, Effective Screening For Truth Telling: Is It Possible? Witness 
Coaching By Prosecutors, 23 Cardozo Law Review 829 (2002). 

60 Andrea Elliott & Benjamin Weiser, When Prosecutors Err, Others Pay the Price; 
Disciplinary Action Is Rare After Misconduct or Mistakes, N.Y. Times, Mar. 21, 2004, at N25. 

61 http://journals.sagepub.com/doi/abs/10.1177/0734016811428374  

http://journals.sagepub.com/doi/abs/10.1177/0734016811428374
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Pamela S. Karlan, WHAT’S A RIGHT WITHOUT A REMEDY?, Boston Review (A Political and Literary 

Forum), March 1, 2012. Available online at http://bostonreview.net/pamela-karlan-
supreme-court-rights-legal-remedies  

In the momentous 1803 case Marbury v. Madison, Chief Justice Marshall observed 

that the “very essence of civil liberty certainly consists in the right of every 
individual to claim the protection of the laws, whenever he receives an injury” 

and warned that a government cannot be called a “government of laws, and 

not of men . . . . if the laws furnish no remedy for the violation of a vested legal 
right.” 

2013 

C. R. Huff & M. Killias editors., HOW MANY FALSE CONVICTIONS ARE THERE? HOW MANY 

EXONERATIONS ARE THERE? | WRONGFUL CONVICTIONS AND MISCARRIAGES OF JUSTICE: 

CAUSES AND REMEDIES IN NORTH AMERICAN AND EUROPEAN CRIMINAL JUSTICE 

SYSTEMS,62 Routledge, March 2013, U of Michigan Public Law Research Paper No. 

316, February 26, 2013 (Last revised: 12 Mar 2013).  

ABSTRACT: The most common question about false convictions is also the 
simplest: How many are there? The answer, unfortunately, is almost always 

the same and always disappointing: We don’t know. Recently, however, we 

have learned enough to be able to qualify our ignorance in two important 

respects. We can put a lower bound on the frequency of false convictions 
among death sentences in the United States since 1973, and we have some 

early indications of the rate of false convictions for rape in Virginia in the 

1970s and early 1980s. These new sources of information suggest – 

tentatively – that the rate of false convictions for serious violent felonies in 
the United States may be somewhere in the range from 1% to 5%. Beyond 

that – for less serious crimes and for other countries – our ignorance is 

untouched. 

2016 

Marvin Zalman, WRONGFUL CONVICTIONS: A COMPARATIVE PERSPECTIVE,63 Wayne State 
University, May 4, 2016.  

ABSTRACT: Wrongful conviction becomes a social problem when 

innocence consciousness arises, meaning that a significant number of 

people view miscarriages of justice as caused by correctible systemic 

factors, and not as inevitable failures of courts. The term “wrongful 

conviction” encompasses procedurally flawed court convictions and the 

convictions of factually innocent defendants (i.e., false convictions). There is 

no definitive way to measure the incidence of false convictions, but 
American experts estimate plausible rates of from 1 to 3 percent, which 

translates to tens of thousands falsely convicted each year. Three case 

studies — the United States, England, and China — demonstrate that 

                                                         
62 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2225420  

63 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2899482  

http://bostonreview.net/pamela-karlan-supreme-court-rights-legal-remedies
http://bostonreview.net/pamela-karlan-supreme-court-rights-legal-remedies
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innocence consciousness occurred at different times, subject to different 

social stimuli, leading to different citizen and governmental responses in 

each country. Wrongful convictions are now viewed as a 

social problem globally. Wrongful conviction research, conducted 

mostly by psychologists and lawyers, would benefit from studies by social 

scientists. 

James R. Acker, TAKING STOCK OF INNOCENCE | MOVEMENTS, MOUNTAINS, AND  WRONGFUL 

CONVICTIONS,64 Journal of Contemporary Criminal Justice 8-25, (October 7, 2016).  

ABSTRACT: This article offers a brief overview of the current state of the 

Innocence Movement. It begins by reviewing what we know, and do not 

know, about the incidence of wrongful convictions and their correlates and 

causes. It then explores select issues that should receive greater attention to 
help sustain the Innocence Movement and ensure its advancement. 

Acknowledging that much has been learned about wrongful convictions and 

that important reforms have been enacted, the article concludes by 

observing that significant challenges remain and must be addressed before 
efforts to guard against convicting the innocent are relaxed. 

Robert Montenegro, AMERICA HAS A HORRIFIC WRONGFUL CONVICTION PROBLEM, 
www.bigthink.com, (online publication date: “over a year ago.” Actual date 
not posted.) Available online at http://bigthink.com/robert-
montenegro/record-number-of-exonerations.  

“A new report has shed a frightening light on one of America’s most 
veiled dilemmas — the false conviction. It’s the type of injustice that 
poses a major threat to the nation’s most vulnerable, as well as a 
perceived threat to a criminal justice system not keen on second-
guessing itself. That reticence will need to change, and soon, as new data 
on false imprisonments suggest a greater national problem than most 
realize. Efforts to remedy the issue will be possible only after we as a 
society take a long look in the mirror past the face we want to see, and 
at the face we have.” 

. . . “The tactics used to get convictions are not always employed with 
righteousness in mind. Society must become more aware that justice is 
not always served, and be prepared to grapple with that truth’s 
implications.” 

Lorenzo Johnson, IS THERE A CURE FOR WRONGFUL CONVICTIONS?, Huffington Post: THE 
BLOG, May 27, 2016 (Updated May 28, 2017). Available online at 
https://www.huffingtonpost.com/lorenzo-johnson/is-there-a-cure-for-
wrong_b_10162246.html  

“For decades, we have been witnessing the evolution of exonerations for 
wrongful convictions. There was a time when an innocent prisoner 

                                                         
64 http://journals.sagepub.com/doi/abs/10.1177/1043986216673008  
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being exonerated was world news—now, it’s an everyday occurrence. 
According to the National Registry of Exonerations, last year saw a new 
record, with an average of three innocent prisoners being exonerated 
every week. Exonerations are so common now that some don’t even 
make the local news. Although the rise in exonerations is good news, we 
haven’t “fixed” the problem yet, by any stretch of the imagination. We’ve 
only scratched the surface of the thousands of innocent men and women 
who have been falsely convicted.” 

“The main reasons behind wrongful convictions are ineffective 
assistance of counsel, false testimony, police and prosecutorial 
misconduct, misident-ification, junk science, false confessions, and 
evidence suppression (including DNA evidence). ... 

“Official misconduct was identified as the cause in 65 exonerations in 
2015, another record.” 

“Some limited steps are being taken to address wrongful convictions. In 
2015, there were 24 “conviction integrity units” (CIUs) operating within 
prosecutors’ offices tasked with preventing, identifying and correcting 
false convictions. This is double the number of CIUs in 2013 and 
quadruple the number in 2011. But half of these units have yet to be 
involved in a single exoneration, and as the National Registry of 
Exonerations points out, several “have no contact information that’s 
publicly available on the web or by telephone, including some that have 
been in operation for years.” 

“Our criminal justice system continues to fail innocent prisoners 
because of the structures and statutes that legislators refuse to change. 
There are no safeguards in place to protect the innocent. Habeas corpus 
protection has been literally gutted, putting more and more limits on 
defendants’ access the courts. Who does this affect the most? The 
innocent.” 

“Meanwhile, what laws have been enacted concerning penalties when 
officers of the court are found liable for a wrongful conviction? None! If 
a person is found guilty of murder, they are sentenced to a mandatory 
sentence. A false conviction takes an innocent life as well by sentencing 
that person to life in prison, but where is the punishment for the officers 
of the court who are responsible?” 

... “But where are our political leaders? Why has our government yet to 
intervene when there have been record numbers of exonerations for the 
past two years? Why is this not part of the conversation when prison 
reform is discussed?” 

“What also needs to stop is the fact that innocent prisoners are targeted 
when we speak out about our injustice. We are not “whistleblowers,” we 
are human beings whose lives have been taken for crimes we never 
committed. The judicial system shouldn’t be outraged that we are 
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speaking out, they should be outraged that these heinous acts by court 
officials ever took place.” 

“Police and prosecutors need to take more active roles in the review and 
reversal of factually erroneous convictions. Efforts need to step up at 
the front end, because once a conviction becomes final, the path to 
exoneration is fraught with so many obstacles. How long will our 
suffering last?” 

2017 

Samuel R. Gross, WHAT WE THINK, WHAT WE KNOW AND WHAT WE THINK WE KNOW ABOUT 

FALSE CONVICTIONS,65 University of Michigan Law School, U of Michigan Public Law 

Research Paper No. 537 (February 21, 2017; Last revised: June 3, 2017); Ohio State 

Journal of Criminal Law, Vol. 14, No. 2, 2017 (Forthcoming);  

ABSTRACT: False convictions are notoriously difficult to study because they can neither be 
observed when they occur nor identified after the fact by any plausible research strategy. 
Our best shot is to collect data on those that come to light in legal proceedings that result 
in the exoneration of the convicted defendants. In May 2012, the National Registry of 
Exonerations released its first report, covering 873 exonerations from January 1989 
through February 2012. By October 15, 2016, we had added 1,027 cases: 599 exonerations 
since March 1, 2012, and 428 that had already happened when we issued our initial report 
but were not known to us. In this paper I discuss what can and cannot be learned from the 
exonerations that we have collected. The cases we find and list are not a complete set of 
all exonerations that occur—not nearly—but it’s clear from the patterns we see in known 
exonerations that false convictions outnumber exonerations by orders of magnitude. 
We cannot estimate the rate of false convictions or their distribution across crime 
categories. We can confidently say, however, that they are not rare events—and other 
research has estimated the rate of false convictions among death sentences at 4.1%, which 
provides an anchor for estimates of the rate for other violent crimes. We know that several 
types of false or misleading evidence contribute to many erroneous convictions 
(eyewitness misidentifications, false confessions, bad forensic science, perjury and other 
lies), as does misbehavior by those who process criminal cases: misconduct by police and 
prosecutors; incompetence and laziness by defense attorneys. Beyond that, we cannot say 
how false convictions are produced. It’s clear, however, from the relative prevalence of 
these factors that the process differs radically from one type of crime to another. Data 
from one local jurisdiction (Harris County, Texas) strongly suggest that across the country 
thousands if not tens of thousands of innocent defendants a year plead guilty to 
misdemeanors and low-level felonies in order to avoid prolonged pretrial detention. And 
our data clearly show that innocent African Americans are much more likely to be 
wrongfully convicted of crimes than innocent whites, in part because of higher criminal 
participation in the African American community and in part because of discrimination. 
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EXHIBIT 4. THE RIGHT TO A REMEDY 

 
 

 

 
YEAR 1703: THE RIGHT TO A REMEDY ESTABLISHED 

 
 

BRITISH LAW 

Ashby v. White, 92 Eng. Rep. 126 (K.B. 1703). 

“If the plaintiff has a right, he must of necessity have a means 
to vindicate and maintain it, and a remedy if he is injured in 
the exercise or enjoyment of it; and indeed it is a vain thing 
to imagine a right without a remedy; for... want of right and 
want of remedy are reciprocal.... Where a man has but one 
remedy to come at his right, if he loses that he loses his right.” 

 

 
YEAR 1900: BRITISH LAW ON THE RIGHT TO A REMEDY 

 
 

A SELECTION OF LEGAL MAXIMS 
Herbert Broom, LL.D., Barrister at Law, 
London: Sweet and Maxwell, Limited,  

Law Booksellers and Publishers, (1900). 

CHAPTER V. FUNDAMENTAL LEGAL PRINCIPLES [p. 149] 

UBI JUS IBI REMEDIUM—There is no wrong without a remedy. 

                                                         
66 Mackeld. Civ. Law, 6. 

67 3 Blac. Comm. 123. 

68 Jacob, Law Dict., title, REMEDY. “Upon principle, wherever the common law imposes a 
duty, and no other remedy can be shown to exist, or only one which has become obsolete 

Jus and 
Remedium 
is defined 

Jus signifies here, “the legal authority to do or to demand something”66 ; and 
remedium may be defined to be the right of action, or the means given by 
law, for the recovery or assertion of a right. According to this elementary 
maxim, whenever the common law gives a right or prohibits an injury, it 
also gives a remedy.67 : lex semper dabit remedium.68  If a man has a right, 
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or inoperative, the Court of Queen’s Bench will interfere by mandamus;” Judgj., 12 A & E. 
266. See R. v. Leicester Guardians (1899] 2 Q. B. 632. 

69 Per Holt, C.J., Ashby v. White, 2 Ld. Raym. 953; per Willes, C.J., Windsmore v. Greenbank, 
Willes, 577: Vaugh. R. 47, 253. 

70 Co. Litt. 28t5 a; Mirror, Bk. 2, e 1. 

71 I. 4, 6, pr. 

72 See Phillimore, Introd. to Rom. L., 61. 

73 13 Edw. I. c. 24. 

74 Per Pratt, C.J., Chapman v. Pickersgill, 2 Wils. 146; Novello v. Sudlow, 12 C. B. 177, 190; 
and see per Coleridge, J., Gosling v. Veley7, 4 H. L. Cas. 768; Catchpole v. Ambergate R. Co., 
1 E. & B 111. 

he must, it has been observed, “have a means to vindicate and maintain it, 
and a remedy if he is injured in the exercise and enjoyment of it; and, indeed, 
it is a vain thing to imagine a right without a remedy, for want of right and 
want of remedy are reciprocal.”69 

 [p. 151] It appears, then, that remedium, although sometimes used as 
synonymous with actio, has, in the above maxim, a more extended 
signification that the word “action” in its modern sense. An “action” is, in 
fact, one peculiar mode pointed out by the law for enforcing a remedy, or 
for prosecuting a claim or demand, in a Court of justice—action n’est 
asuiter chose que loyall demanded de son droit 70 ; an action is merely the 
legitimate mode of enforcing a right, whereas remedium must here be 
understood to signify rather the fright of action, or jus persequendi in 
judicio quod sibi devbeture 71, which is in terms the definition of the word 

actio in the Roman law.72  

[p. 151] 
Action on 
the Case 

The maxim ubi jus ibi remedium has been considered so valuable, that it led 
to the invention of the form of action called an action on the case; for the 
statute of Westminster 2,73 which was only in affirmance of the common 
law on this subject, and was passed to quicken the diligence of the clerks in 
the Chancery, who were too much attached to precedents, enacted that, 
“whensover, from thenceforth a writ shall be found in the Chancery, and in a 
like case, falling under the same right and requiring like remedy, no 
precedent of a writ can be produced, the clerks in Chancery shall agree in 
forming a new one; and if they cannot agree it shall be adjourned till the next 
Parliament, where a writ shall be framed by consent of the learned in the law, 
lest it happen for the future that the Court of our Lord the King be deficient 
in doing justice to the suitors.” 

Novelty of 
Complaint 

The principle adopted by Courts of law accordingly is, that the novelty of 
the particular complaint alleged in an action on the case is no objection, 
provided that an injury cognisable by law be shown to have been inflicted 
on the plaintiff;74 [p. 152] in which case, although there be no precedent, 
the common law will judge according to the law of nature and the public 
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75 Jenk. Cent. 117. 

76 Per Ashhurst, J., Fasley v. Freeman, 3 T. R. 63; 1 R. R. 634; Per Park, J., 7 Taunt. 515; Fletcher 
v. Ld. Sondes, 3 Bing. 550; 30 R. R. 32. 

77 Ashby v. White, 2 Ld. Raym. 938; 1 Sm. L. C. 105h ed. 231. Proof of malice was necessary 
to support the action, because the officer had, from his position, a qualified privilege; see 
post., pp. 154, 170; and see Cullen v. Morris, 2 Stark. 577, 587; 20 R. R. 742; Tozer v. Child, 7 
E. & B. 377. 

78 Hambleton v. Veere, 2 Wms. Saund,. 171 b (1); cited by Ld. Denman, Hodsoll v. Stallebrass, 
11 A. & E. 306. 

79 See per Ld. Watson, [1898] A. C.. pp. 92, 94. 

good.75 It is however, important, to observe this distinction, that, where 
cases are new in principle, it is necessary to have recourse to legislative 
interposition in order to remedy the grievance; but where the case is only 
new in the instance, and the sole question is upon the application of a 
principle recognised in the law to such new case, it will be just as competent 
to Courts of justice to apply the principle to any case that may arise two 
centuries hence as it was two centuries ago.76 

[p. 152] 
Ashby v. 
White 

In accordance with the spirit of the maxim, iubi jus ibi remedium, it was 
held, in a case usually cited to illustrate it, that a man who has a right to 
vote at an election for members of Parliament, may maintain an action 
against the returning officer for maliciously refusing to admit his vote, 
though his right was never determined in Parliament, and though the 
persons for whom he offered to vote were elected;77 and in answer to the 
argument, that there was no precedent for such an action, and that to 
establish such a precedent would lead to the multiplicity of actions, Lord 
Holt observed that “if men will multiply injuries, actions must be multiplied 
too, for every man that is injured ought to have his recompense.” 

General 
Principles 

It is true, therefore, that, in respass and for torts generally, new acdtions 
may be brought as often as new injuries and wrongs are repeated.78 

. . .  

p. 153 
Malice 

Any invasion of the civil rights of another person is in itself a legal wrong, 
carrying with it liability to repair its necessary or natural consequences, in 
so far as these are injurious to the person whose rights are infringed, 
whether the motive which prompted it be good, bad or indifferent. But the 
existence of a bad motive, in the case of an act which is not in intself illegal, 
will not convert that act into a civil wrong for which reparation is due. 
Malice, in common acceptation, means ill-will against a person, but, in its 
legal sense, it means a wrongful act done intentionally without just cause or 
excuse. The root of the principle is that in any legal question, malice 
depends, not upon any evil motive which influenced the mind of the actor, 
but upon the illegal character of the act which he contemplated and 
committed.(s)79 
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YEAR 2004: SAN DIEGO LAW REVIEW 

 
 

UBI JUS, IBI REMEDIUM:  
“THE FUNDAMENTAL RIGHT TO A REMEDY UNDER DUE PROCESS” 

Tracy A. Thomas 
41 San Diego Law Review 1633, (2004) 

 

I. THE RIGHT TO A REMEDY IS A FUNDAMENTAL RIGHT 

The due process guarantees in the federal constitution protect fundamental rights 
against arbitrary abridgement. 20 The right to a remedy is one of these fundamental rights 
historically recognized in our legal system as central to the concept of ordered liberty.2 1 
“The principle that rights must have remedies is ancient and venerable. 22 In 1703, the 
right to a remedy was expressly recognized in Anglo-American law. In Ashby v. White, 
the Chief Justice of the King’s Bench stated: 

“If the plaintiff has a right, he must of necessity have a means to vindicate and 
maintain it, and a remedy if he is injured in the exercise or enjoyment of it; and 
indeed it is a vain thing to imagine a right without a remedy; for... want of 
right and want of remedy are reciprocal.... Where a man has but one remedy 
to come at his right, if he loses that he loses his right.”82 

Similarly, the United States Supreme Court from its earliest time has recognized the 
bedrock principle that deprivations of law require remedies. In Marbury v. Madison, Chief 

                                                         
80 There must be an actual, not merely an imagined duty ; Hebditch v. MacIlwaine, [1894] 
2 Q. B. 54 : 63 L. J. Q. B. 587. 

81 See per Ld. Watson, [1898] A. C. 93 ; per Ld. Herschell, Id. 125, 126. As to the onus probandi 
in actions for libel, see Jenoure v. Delinege, [1891] A. C. 73 : 60 L. J. P. C. 11. 

82 Ashby v. White, 92 Eng. Rep. 126 (K.B. 1703). 

 There are certain acts with reference to which it might be thought that this 
principle does not hold good: for instance, slander, libel, or prosecution 
without reasonable and probable cause. But that is not really so. The law 
never regards such acts as legal: it merely excuses them in certain 
circumstances for reasons of public policy. It is always wrongfully falsely 
to defame or accuse, but the law excuses the act, and renders it privileged 
from action, if it is done in the honest endeavour to discharge a duty which 
the law recognises.80 Proof of malice, in the sense of improper motive, is 
required, not to show that the act was wrongful, but to show that the act 
was not privileged. Such proof is not essential to the maintenance of the 
action, unless the wrongful act was done under circumstances from which 
the law would, in the absence of evidence to the contrary, infer that it was 
privilege.81 
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Justice Marshall endorsed the common law requirement mandating a remedy for every 
wrong: 

[I]t is a general and indisputable rule, that where there is a legal right, there is 
also a legal remedy by suit or action at law, whenever that right is invaded.... 
[F]or it is a settled and invariable principle in the laws of England, that every 
right, when withheld, must have a remedy, and every injury its proper redress.83 

As the Marbury Court acknowledged, the right to a remedy is a core component of 
ordered liberty: 

The very essence of civil liberty certainly consists in the right of every 
individual to claim the protection of the laws, whenever he receives an injury. 
One of the first duties of government is to afford that protection .... The 
government of the United States has been emphatically termed a government 
of laws, and not of men. It will certainly cease to deserve this high appellation, 
if the laws furnish no remedy for the violation of a vested legal right.84 

Additional support for the historical presence of the right to a remedy is found in 
the state constitutions of three-fourths of the states which contain express remedial 
guarantees.85 These guarantees requiring the right to a remedy in open court derive from 

Lord Coke’s interpretation of the Magna Carta.86 First appearing in the late 1700s, the state 
constitutional rights to a remedy were adopted to ensure the independence of the judiciary 
against corruption and control by the other political branches.87 . . . 

Furthermore, even assuming that the right to a remedy has not been historically 
recognized, it is a fundamental right that should be newly identified. Remedies perform 
two critical functions in the law: they define abstract rights and enforce otherwise 
intangible rights.88 Rights standing alone are simply expressions of social values. It is the 

                                                         
83 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163-66 (1803) (quoting Blackstone’s 
Commentaries). 

84 Id. at 161, 163; see also United States v. Loughrey, 172 U.S. 206, 232 (1898) 

85 Donald H. Zeigler, Rights Require Remedies: A New Approach to the Enforcement of 
Rights in the Federal Courts, 38 HASTINGS L. J. 665, 677 n.68 (1987) [hereinafter Zeigler, 
Rights Require Remedies]; see also Thomas R. Phillips, The Constitutional Right to a 
Remedy, 78 N.Y.U. L. REV. 1309 (2003) (discussing state constitutional provisions 
guaranteeing one of the oldest Anglo-American rights of the right to obtain a remedy). 

86 Thomas R. Phillips, THE CONSTITUTIONAL RIGHT TO A REMEDY, 78 N.Y.U. L. REV. 1309 at 1320 
(2003); David Schuman, THE RIGHT TO A REMEDY, 65 TEMP. L. REV. 1197, 1199 (1992). 

87  Shannon M. Roesler, Comment, The Kansas Remedy by Due Course of Law Provision: 
Defining a Right to a Remedy, 47 U. KAN. L. REV. 655, 656-59 (1999). 

88 Owen M. Fiss, Foreword: The Forms of Justice, 93 HARV. L. REV. 1 (1979); Paul Gewirtz, 
REMEDIES AND RESISTANCE, 92 YALE L.J. 585, 587 (1983) (stating that remedies generally “give 
meaning to ideals” in order that they be “effective in the real world”); Daryl J. Levinson, 
RIGHTS ESSENTIALISM AND REMEDIAL EQUILIBRATION, 99 COLUM. L. REV. 857, 885-97 (1999). 
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remedy that defines the right by making the value real and tangible by providing 
specificity and concreteness to otherwise abstract guarantees.89 . . . 

Without remedies, rights are mere ideals, promises, or pronouncements that may 
or may not be followed.90 As Justice Holmes expressed, “Legal obligations that exist but 

cannot be enforced are ghosts that are seen in the law but are elusive to the grasp.91  
Like manners, fights simply become something that one should do, but not something that 
one is compelled to do. The enforcement power of the remedy is the quality that converts 
pronouncements of ideals into operational rights. It is this enforceability that makes 
something a legal rather than a moral or natural right.92 As expressed in the Federalist 
Papers, the definition of a claim as a “legal” right depends upon the availability of this 
enforcement: 

It is essential to the idea of a law, that it be attended with a sanction; or, in 
other words, a penalty or punishment for disobedience. If there be no 
penalty annexed to disobedience, the resolutions or commands which 
pretend to be laws will, in fact, amount to nothing more than advice or 
recommendation.93  

A remedy is thus the integral part of each right that is ultimately necessary to the 
effectuation of the rule of law. For without a remedy, judicial decisions are merely 
advisory opinions, hypothetical undertakings with no practical effect.94 Without remedies, 
the law simply has no force in society. Individuals need not conform their behavior and 
established rights may simply be ignored. 

The ultimate danger from court action that denies meaningful relief is that rights 
will be effectively nullified.95 Our judicial system-both federal and state-is premised on the 
universally accepted principle that court judgments have meaning and that judicial 
pronouncements will be backed up by all necessary enforcement actions that may be 

                                                         
89 Tracy A. Thomas, Congress’ Section 5 Power and Remedial Rights, 34 U.C. DAVIS L. REV. 
673, 689-90 (2001); Paul Gewirtz, REMEDIES AND RESISTANCE, 92 YALE L.J. 585, 587 (1983). 

90 Donald H. Zeigler, Rights Require Remedies: A New Approach to the Enforcement of 
Rights in the Federal Courts, 38 HASTINGS L. J. 665, at 678 n.68 (1987) 

91 Exparte United States, 257 U.S. 419, 433 (1922). 

92 Iredell Jenkins, Social Order and the Limits of Law 247-55 (1980); Donald H. Zeigler, 
Rights, Rights of Action, and Remedies: An Integrated Approach, 76 WASH. L. REV. 67, 71 
(2001) 

93 THE FEDERALIST NO. 15, at 159 (Alexander Hamilton) (Benjamin Fletcher Wright ed., 
1961). 

94 Tracy A. Thomas, CONGRESS’ SECTION 5 POWER AND REMEDIAL RIGHTS, 34 U.C. DAVIS L. REV. 
673, at 689-90 (2001) 

95 [While it is for the General Assembly to legislate a remedy, courts do possess the 
authority to enforce their orders, since the power to declare a particular law or enactment 
unconstitutional must include the power to require a revision of that enactment, to ensure 
that it is then constitutional. If it did not, then the power to find a particular Act 
unconstitutional would be a nullity. DeRolph v. State, 728 N.E.2d 993, 1002 (Ohio 2000). 
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required to ensure compliance with the law. “The essence of a right is, that it may be 
exercised contentiously, adversely. Ubi jus ibi remedium .... [Not that it be a mere] favor to 
be granted or withheld by any litigant.”96 The enforcement component of a remedy is its 
critical aspect that distinguishes it from an idea and actualizes the right in a tangible 
manner. As the Supreme Court stated in the 1838 case of Kendall v. United States: 

[T]he power to enforce the performance of the act must rest somewhere; or 
it will present a case which has often been said to involve a monstrous 
absurdity in a well organized government, that there should be no remedy, 
although a clear and undeniable right should be shown to exist.97 45 

Neutralizing a right by eliminating its remedy and converting it into a mere 
description of favored behavior effectively nullifies the attendant right and deprives the 
courts of the ability to protect our legal rights. 

II. SUPREME COURT ENDORSEMENT OF THE DUE PROCESS RIGHT TO A REMEDY 

This normative description of the equitable principle of ubi jus, ibi remedium finds 
doctrinal grounding that elevates it above a mere maxim to the status of a legal 
entitlement. The Due Process Clause of the Fourteenth Amendment provides a basis for 
finding that the right to a remedy is a fundamental right which cannot be abridged absent 
compelling circumstances. This notion of a due process right to a meaningful remedy is 
supported by two strands of United States Supreme Court precedent in the disparate 
contexts of tax remedies and punitive damages.98 

. . . 

The basic fairness guarantees of the Due Process Clause therefore mandate the right 
to a meaningful remedy.99 A meaningful remedy is one that is minimally adequate and 

effective at ensuring the protection of the attendant right.100  A meaningful remedy 

                                                         
96 Florida v. Georgia, 58 U.S. (17 How.) 478, 481 (1854); see also Tracy A. Thomas, CONGRESS’ 
SECTION 5 POWER AND REMEDIAL RIGHTS, 34 U.C. DAVIS L. REV. 673, at 687-94 (2001) 

97 Kendall v. United States, 37 U.S. (12 Pet.) 524, 624 (1838). 

98 See State Farm Auto. Ins. Co. v. Campbell, 538 U.S. 408, 412 (2003); Reich v. Collins, 513 
U.S. 106, 109 (1994); Harper v. Va. Dep’t of Taxation, 509 U.S. 86, 101-02 (1993); McKesson 
Corp. v. Div. of Alcoholic Beverages and Tobacco, 496 U.S. 18, 39 (1990); see also Webster 
v. Doe, 486 U.S. 592, 603 (1988) (denying judicial remedies for constitutional claims would 
raise a “serious constitutional question”). 

99 Reich v. Collins, 513 U.S. 106, 108, 114 (1994); Harper, 509 U.S. at 100-02; McKesson, 496 
U.S. at 31, 39. 

100 Smith v. Robbins, 528 U.S. 259, 276-77 (2000) (holding that an adequate remedy is one 
that “reasonably ensures” the protection of a right). Where Congress has created the right 
by statute, it may also designate the correlative “adequate” remedy. Thomas, Remedial 
Rights, supra note 22, at 754-66. The courts will generally defer to the legislative remedy 
for a statutory right as long as it provides some minimally adequate relief. Id.; e.g., Gebser 
v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 284 (1998). This is because Congress has the 
greater power to eliminate the right and therefore may take the lesser restrictive measure 
of narrowing the definition of the statutory right through the assigned remedy. Tracy A. 
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ensures a base minimum requiring some modicum of relief in a case beyond the simple 
statement of a violation of law.101 It requires an adequate remedy that is satisfactory, 

although it need not be complete relief, or the plaintiffs preferred relief.102 By definition, 
a “remedy” is limited to the confines of the case to redress wrongdoing by the identified 
defendants.103  Yet working within those judicial confines, a meaningful remedy must be 

actualized-it must actually work to effectuate the purpose of the right.104 The remedy must 

match the purpose of the declared right by returning the plaintiff to her rightful position105  
or keeping the government within the bounds of the law. 

 

  

                                                         

Thomas, Congress’ Section 5 Power and Remedial Rights, 34 U.C. DAVIS L. REV. 673, at 756-
57 (2001). 

101 Harper, 509 U.S. at 101-02; cf U.C.C. § 2-719 (1963) (stating that liquidated damages are 
not a minimally adequate substitute for general contract damages if they fail to provide a 
fair quantum of relief). This was the heart of the issue in DeRolph where the Ohio Supreme 
Court failed to provide even the most minimal relief by prohibiting all remedies and 
instead concluding the case with only a statement of the violation of law. DeRolph V, 789 
N.E.2d 195, 195-96 (Ohio 2003), cert. denied, DeRolph v. Ohio, 124 S. Ct. 432 (2003). 

102 Harper, 509 U.S. at 102; Tracy A. Thomas, CONGRESS’ SECTION 5 POWER AND REMEDIAL 

RIGHTS, 34 U.C. DAVIS L. REV. 673, at 761 (2001). 

103 Milliken v. Bradley, 418 U.S. 717, 752-53 (1974) (reversing injunctive relief ordering 
suburbs to assist in desegregation of Detroit city schools where the suburbs were not 
named in the lawsuit or implicated in the segregative wrongdoing). 

104 Tracy A. Thomas, Congress’ Section 5 Power and Remedial Rights, 34 U.C. DAVIS L. REV. 
673, at 764 (2001). 

105 Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 410 (1971) 
(Harlan, J., concurring) (awarding damages for violation of plaintiffs Fourth Amendment 
rights, in part, because “[iut will be a rare case indeed in which an individual in Bivens’ 
position will be able to obviate the harm by securing injunctive relief from any court .... 
For people in Bivens’ shoes, it is damages or nothing”); Harper, 509 U.S. at 100-02 (finding 
denial of a meaningful remedy where court issued injunction against future 
unconstitutional taxation rather than awarding compensatory damages to plaintiff who 
had already paid illegal tax). 



61 of 69 
 

EXHIBIT 5. MY POLITICAL POEMS SLAMMING THE U.S. 
SUPREME COURT FOR THEIR DUPLICITY, THEIR 

MENDACITY, AND KARKISTOCRACY106 (GOVERNMENT BY 

THE WORST PEOPLE) ON THE SECOND AMENDMENT 
JUDGE EDITH JONES OF THE FIFTH CIRCUIT, “THE AMERICAN LEGAL SYSTEM IS CORRUPT BEYOND 

RECOGNITION!” (NEWS ARTICLE) 

On February 28, 2003 The Judge Edith Jones of the 

Fifth Circuit Court of Appeals107 (became the 
Chief Judge of the Fifth Circuit on January 16, 
2006) told the Federalist Society of Harvard Law 
School that the American legal system is corrupt 

almost beyond recognition.108 

She said that the question of what is morally 
right is routinely sacrificed to what is politically 
expedient. The change has come because legal 
philosophy has descended to nihilism. 

“The first 100 years of 
American lawyers were 
trained on Blackstone, 
who wrote that: ‘The 

law of nature– dictated by God himself–is binding in all counties 
and at all times; no human laws are of any validity if contrary 
to this; and such of them as are valid derive all force and all 
their authority from this original.’ The Framers created a 
government of limited power with this understanding of the 
rule of law – that it was dependent on transcendent religious 
obligation,” said Jones. 

“This is not a prescription for intolerance or narrow 
sectarianism for unalienable rights were given by God to all our 
fellow citizens. Having lost sight of the moral and religious 
foundations of the rule of law, we are vulnerable to the 
destruction of our freedom, our equality before the law and our 
self-respect. It is my fervent hope that this new century will 
experience a revival of the original understanding of the rule of 
law and its roots.” 

 

                                                         
106 https://en.wikipedia.org/wiki/Kakistocracy 

107 https://en.wikipedia.org/wiki/Edith_Jones 

108 No longer available online at 
www.massnews.com/2003Editions/3_March/030703_mn_american_legal_ 
system_corrupt.shtml. The account was suspended. 
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Threats to the Rule of Law 

The legal system itself.  

The government. 

The most comprehensive threat is contemporary legal philosopy. 

 “Throughout my professional life, American legal education has been ruled by theories like 
positivism, the residue of legal realism, critical legal studies, post-modernism and other 
philosophical fashions,” said Jones. “Each of these theories has a lot to say about the ‘is’ of 
law, but none of them addresses the ‘ought,’ the moral foundation or direction of law.” 

Jones quoted Roger C. Cramton, a law professor at Cornell University, who wrote in the 
1970s that “the ordinary religion of the law school classroom” is “a moral relativism tending 
toward nihilism, a pragmatism tending toward an amoral instrumentalism, a realism 
tending toward cynicism, an individualism tending toward atomism, and a faith in reason 
and democratic processes tending toward mere credulity and idolatry.” 

Jones said that all of these threats to the rule of law have a common thread running 
through them, and she quoted Professor Harold Berman to identify it: “The traditional 
Western beliefs in the structural integrity of law, its ongoingness, its religious roots, its 
transcendent qualities, are disappearing not only from the minds of law teachers and law 
students but also from the consciousness of the vast majority of citizens, the people as a 
whole; and more than that, they are disappearing from the law itself. The law itself is 
becoming more fragmented, more subjective, geared more to expediency and less to morality. 
The historical soil of the Western legal tradition is being washed away and the tradition itself 
is threatened with collapse.” 

Judge Jones concluded with another thought from George Washington: “Of all the 
dispositions and habits which lead to prosperity, religion and morality are indispensable 
supports. In vain would that man claim the tribute of patriotism who should labor to subvert 
these great pillars of human happiness – these firmest props of the duties of men and 
citizens.” 

Upon taking questions from students, Judge Jones recommended Michael Novak’s book, 
On Two Wings: Humble Faith and Common Sense. “Natural law is not a prescriptive 
way  to solve problems,” Jones said. “It is a way to look at life starting with the 
Ten Commandments.” 
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1. A NIHILISTIC FORM OF GOVERNMENT, THIS UNITED STATES! (POLITICAL 

POEM) 

Judge Edith Jones’ remarks inspired me to write my nihilistic poem 

which I include here: 
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A Nihilistic Form of Government, This United States! 

By Don Hamrick 
© 2004 Don Hamrick 

 

Give us this day our daily servilism, 
So that actual freedom may never taunt,  
The spirit in us, into a future pugilism. 
Lest the government forever haunt. 

……………………………………………….How long? 
 

Henry Hyde confessed that fateful day,  
The Constitution, no longer relevant.  
‘Tis our fault we are slaves today, 
We refused to be freedom’s adjuvant. 
……………………………………………….How long? 
 

Our Republican government, overthrown,  
By the Department of Homeland Insecurity. 
Terrorism, its propaganda, overblown, 
Freedom guaranteed by enslavement to security. 
……………………………………………….How long? 
 

A new mythos proclaimed from this nihilism,  
Only deadens our sense of discernment. 
From this ethos of paranoia comes this falabilism,  
You can’t be trusted. But trust the government. 
……………………………………………….How long? 
 

Deceiving us in a blanket of security, 
That we are safe from a world of dangers.  
Forever oppressed our sense of responsibility,  
To protect ourselves from such harbingers. 
……………………………………………….How long? 
 

In vain we plead our Second Amendment right  
To contest government edicts from on high 
The courts rule our arguments as so much tripe They 
say it does not apply on the thigh 
……………………………………………….How long? 
 
Three doors of government slammed shut 
Leaving us to agitate for want of freedom The 
rule of law now is anything but 
As we live in this wretched thraldom 
……………………………………………….How long? 
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How long will we sit and cower Resenting 
those who act above the law Before we 
stand up for balance of power To stop the 
advancing rape of law 
……………………………………………….How long? 
 

Lost to us now our Bill of Rights This 
Nihilistic government frights. 
……………………………………………….Will it be much longer? 

 

See also, www.keepandbeararms.com/newsarchives/XcNewsPrint.asp?cmd=view&articleid=2975 

 

 

Excerpt from Francis Knize, MINNESOTA; WHITE-COLLAR CRIME MIXED WITH JUDICIAL 

CORRUPTION, National Forum on Judicial Accountability,109 March 26, 2010 (Online letter to 

John Stossel and the Fox Business Network Team) 

White collar crime in America is “alive and well” as evidenced by the recent 

Ponzi debacles of their orchestrators, Madoff, Petters, Stanford, Rothstein, 
Trevor Cook et al. What do they all have in common? A prolonged reign of 

terror by financial predators who amass such large cash stashes, that no one 

can reach them in a court of law—and if anyone has the audacity to sue one 

of them, such predators will crush their victims in court with high paid 
lawyers who have the judges on their payroll. 

No one really likes to talk about this because of a belief that “no one is above 

the law” which is true with the exception of the judges. It is interesting to 

note that USAG John Ashcroft referred to our courts as “organized 

crime”. Chief Judge Edith Jones (Fifth Circuit Court of Appeals in 

Houston, Texas) averred that the “American Legal System Is Corrupt 

beyond Recognition.” Who has the power to fix this? Congress—but House 

Judiciary Chair John Conyers (with impeachment power) has failed to act 
despite numerous briefings by distinguished groups and citizens for years. 

Is there hope? Yes, by and though an inquisitive media which will expose 

such unremedied corruption and by so doing, force congress to clean up our 

corrupt courts. John Stossel we believe has such requisite curiosity.  

 

 

 

                                                         
109 http://50states.ning.com/video/minnesota-whitecollar-crime 
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2. AMERICAN MERCHANT SEAMEN IN HARM’S WAY (POLITICAL POEM) 

 
By Don Hamrick 

© 2004 Don Hamrick 
 

Pirates by sea, terrorists by land. 
Through hostile waters we sailors dare 
steam, Defensive weapons denied our hand. 

Not the law of land or sea it would seem. 

 
Without rhyme or reason, 

September 11, a day of slaughter. 

Security now a perpetual season. 
Arm ourselves now! Sailors oughta! 
 

Pirates and terrorists armed to the teeth,   

With every blade and firepower within 
reach, Against sailors defenseless as sheep. 

For to arm sailors liberals would screech, 

 
Would cause the Bill of Rights 

To become our steering light. 
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3. CATACLYSMS (POLITICAL POEM) 

CATACLYSMS 

(A poem in Diamante form) 

By Don Hamrick © 2005 
Thursday, April 20, 2006 

Freedom 
Independence, autonomy 

 Speaking, associating, traveling  

Action, responsibility, permission,  

dependence 
Obedience, submission, oppression  

Laws, regulations 

Slavery 

Speech 
Dialog, lecture 

Learning, questioning, teaching 

 Research, email, government, investigate  
Harassing, intimidating, threatening  

Coercive, abusive 

Silence 

Association,  

Mingle, join 

Participating, discriminating, voting  
Society, congress, estrangement, alienation  

Disassembling, segregating, dividing  

Suppression, stealth 
Isolation 

Judges  

Constitutional, law 
Deliberating, theorizing, concluding  

Adjudicator, marshal, partisan, crony  

Corrupting, lying, betraying 

Biased, prejudiced  
Criminals 

Government  

Guidance, balance 
Regulating, administrating, delegating  

Republic, commonwealth, nihilistic, despotic  

Racketeering, marauding, transgressing  
Indiscriminate, desultory 

Anarchy 
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4. JUSTICE RUTH BADER GINSBURG HAILING FROM THE TOWER OF BABEL 

(POLITICAL POEM) 

Thursday, April 20, 2006 

Conservative Judges v. Liberal Justices 

In August 1, 2003 Justice Ruth Bader Ginsburg110 3 gave a lecture at the American 

Constitution Society,4a111 liberal organization, on the Lone Ranger mentality of the 
United States standing apart from other nations who do not have such a high regard 
for individual rights and freedoms. I could not resist the opportunity to make a parody 
of her speech. Her unpatriotic remarks did not go unnoticed. 

On April 1, 2005 Justice Ruth Bader Ginsburg gave a speech at THE 99TH ANNUAL MEETING OF 

THE AMERICAN SOCIETY OF INTERNATIONAL LAW ON VALUE OF A COMPARATIVE PERSPECTIVE 

IN CONSTITUTIONAL ADJUDICATION. 

Her first words cited Deuteronomy 16:20 that is not from the King James Bible. 

THE OUTRAGE: “Before taking up the diversity of 
opinions on  this matter,  I  will state and endeavor to 

explain my view, which is simply this: If U. S. experience 

and decisions can be instructive to systems that have 
more recently instituted or invigorated judicial review 

for constitutionality, so we can learn from others now 

engaged in measuring ordinary laws and executive 
actions against charters securing basic rights.” 
 

The King James Bible is the basis for the Code of Judicial Conduct “The Canons of Ethics.” 

The King James Bible, Deuteronomy 16:18-20, 

18: Judges and officers shalt thou make thee in all thy gates, which the Lord thy God 
giveth thee, throughout thy tribes; and they shall judge the people with just judgment. 

19: Thou shalt not wrest judgment; thou shalt not respect persons, neither take a gift; for 
a gift doth blind the eyes of the wise, and pervert the words of the righteous. 

20: That which is altogether just shalt thou follow, that thou mayest live, and inherit the 
land which the Lord thy God giveth thee. 

In light of her political activism I wrote the poem, Hailing From the Tower of Babble, 
next page, in defiance of her goals to bastardize our Constitution with foreign court 
opinions in matters having no jurisdiction to foreign courts: 

 
  

                                                         
110 http://eagleforum.org/column/2003/aug03/03-08-20.shtml 

111 https://www.acslaw.org/ 

http://www.acslaw.org/
http://www.acslaw.org/
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Hailing From the Tower of Babel 

by Don Hamrick 

©2005 Don Hamrick 
 

Ruth Bader Ginsburg chanting from an uncommon Writ  
“Justice, justice shall you pursue, that you may thrive!”  

Where, O’ where may our justice be found? Infers the twit,  
But in the security of foreign lands to contrive! 

 

O’ what Bible does this Supreme Court Justice follow?  
Her read is certainly not from the King James! 

She will have us pursue justice as some elusive swallow  
Always beyond our reach, to spite her claims. 

 

We can ignore our Constitution, she implies,  
Because it no longer controls our authority.  

Comparative analysis, will protect us, she belies  
Against all threats in the global fratority. 

 

O’ contraire! We, the People say,  
Our Constitution is altogether just! 

We shall follow the Constitution for our sake!  
We say what it means, as we must!” 

 

King James’ Deuteronomy is my comparative analysis  
The Supreme Court today is our Tower of Babel 

As we are held in this awkward state of paralysis,  
Because there is no sense to Ginsburg’s rabble. 

 

Defiant lines are drawn! Is civil war sensed?  
Our highest court split by globalists’ sophistry.  
Judicial review in league to conspire against, 

Popular constitutionalism finding its place in history. 
 

Oh! Dear God, I pray to thou! 
For answers in these troubled days.  

Why hast thine judges forsaken thee?  
With no force of arms we are as slaves. 

 

Amen. 
 
 
 


