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INTEREST OF AMICUS CURIAE 
 

This Amicus Curiae Brief shares with the Court a strong interest in the protection  
and preservation of the rights of the American people and to protect and preserve the 
United States from domestic violence arising from political factions and insurrections to 
for the purpose to unconstitutionally transforming our Republican Form of Government 
into a Socialist Form of Government. This brief centers on the practical, political context 
of this case. 

My emphasis is partly on exposing the sanctioned despotic judicial discrimination 
against the poor in the Arkansas courts with RULE 72(d) SUITS IN FORMA PAUPERIS in the 
ARKANSAS RULES OF CIVIL PROCEDURE, and in the federal courts up to and including the U.S. 
Supreme Court with their Rule 28.8 of the RULES OF THE U.S. SUPREME COURT. In both 
situations the constitutional right to a remedy through the First Amendment right to 
Petition the Government for Redress of Grievances are unconstitutionally denied to the 
poor.  
 

SUMMARY OF ARGUMENT 

In the SUMMARY OF ARGUMENT of the Brief of Senators Sheldon Whitehouse, Mazie 
Hirono, Richard Blumenthal, Richard Durbin, and Kirsten Gillibrand’s use of 
The Federalist No. 78, 464 (C. Rossiter ed. 2003) (A. Hamilton): ‘This reflects the Framers’ 
intent that the judiciary “may truly be said to have neither force nor will but merely 
judgment.” ’ 

I counter the Senators’ use of The Federalist No. 78 with my use of The Federalist 
No. 10, THE SAME SUBJECT CONTINUED, (THE UNION AS A SAFEGUARD AGAINST DOMESTIC FACTION 

AND INSURRECTION) dated Friday, November 23, 1787. This Federalist No. 10 contains a 
predictive profile of American politics and jurisprudence today. That predictive excerpt is 
presented here: 

“The latent causes of faction are thus sown in the nature of man; and we see 
them everywhere brought into different degrees of activity, according to the 
different circumstances of civil society. A zeal for different opinions 
concerning religion, concerning government, and many other points, as well 
of speculation as of practice; an attachment to different leaders ambitiously 
contending for pre-eminence and power; or to persons of other descriptions 
whose fortunes have been interesting to the human passions, have, in turn, 
divided mankind into parties, inflamed them with mutual animosity, and 
rendered them much more disposed to vex and oppress each other than to 
co-operate for their common good.1 So strong is this propensity of mankind 
to fall into mutual animosities, that where no substantial occasion presents 
itself, the most frivolous and fanciful distinctions have been sufficient to 
kindle their unfriendly passions and excite their most violent conflicts.” 
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ARGUMENT 

1. A Word about Transforming America 

The United States Constitution in Article IV, Section 4 states that: “The United States 
shall guarantee to every State in this Union a Republican Form of Government, and shall 
protect each of them against Invasion; and on Application of the Legislature, or of the 
Executive (when the Legislature cannot be convened) against domestic Violence.” 

The left-wing Democrat candidates running for the 2020 Presidential race seem 
hell-bent on transforming America into a socialist country.  Attempting to transform 
America into Socialist form of government without going through constitutional 
Amendment process as required by Article V is committing TREASON (18 U.S. CODE 2381).  

TREASON (18 U.S. CODE 2381) 

Whoever, owing allegiance to the United States, levies war against them or 
adheres to their enemies, giving them aid and comfort within the United 
States or elsewhere, is guilty of treason and shall suffer death, or shall be 
imprisoned not less than five years and fined under this title but not less 
than $10,000; and shall be incapable of holding any office under the United 
States. 

Anyone knowing about this attempt to transform America into a socialist country 
and does nothing to stop it is commiting MISPRISION OF TREASON (18 U.S. CODE 2382). 

MISPRISION OF TREASON (18 U.S. CODE 2382) 

Whoever, owing allegiance to the United States and having knowledge of the 
commission of any treason against them, conceals and does not, as soon as 
may be, disclose and make known the same to the President or to some 
judge of the United States, or to the governor or to some judge or justice 
of a particular State, is guilty of misprision of treason and shall be fined 
under this title or imprisoned not more than seven years, or both. 

President Trump can and should declare all the Democrat candidates for the 2020 
Presidential Election advocating a Socialist form of government as a clear and present a 
threat to national security through treason against the United States Constitution’s 
Republican form of Government.  

I have now notified the U. S. Supreme Court of the left-wing 
Democrats advocating Socialism and running for president in 2020 are 
therefore a threat to national security by committing Treason against 
our Republican Form of Government. What will the U. S. Supreme 
Court do? 
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2. Critical Thinking on The Second Amendment 

A. The Preamble to the United States Constitution 

We the People of the United States, in Order to form a more perfect Union, establish 
Justice, insure domestic Tranquility, provide for the common defence, promote the general 
Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and 
establish this Constitution for the United States of America. 

B. National Open Carry is Built into The United States Constitution 

National Open Carry is the Gold Standard and the original intent for the Second 
Amendment when it is combined with the COMMON DEFENCE CLAUSE in the Preamble 
to the U.S. Constitution and in Article I, Section 8 and the PRIVILEGES AND IMMUNITIES 
CLAUSE of Article IV, Section 2, that no one exercising their Second Amendment rights in 
a lawful manner shall be harassed by law enforcement or the judicial system. 

The spelling of Defence is the original spelling in the U.S. Constitution to which I 
construe is We, the People providing for the Common Defence as opposed to the current 
spelling of Defense to mean local, county, state, and fedral law enforcement and military 
defense. 

C. Preamble Rephrased with National Open Carry  

National Open Carry will establish Justice, insure domestic Tranquility, by 
providing for the common defence, promoting the general Welfare, and thereby securing 
the Blessings of Liberty to ourselves and our Posterity.  

D. Gun Control is NOT working. 

Gun Control along with Absolute Immunity are delusional false doctrines. 
Gun control will never work because it is based on the presumption that criminals will 
obey gun control laws based on the honor system. That’s a national joke. 

 

 

3. Critical Thinking on Debtors’ Prisons and Kangaroo Courts in 
America 

Judge Mark Derrick of Kensett District Court is facing a class-action lawsuit by six 
plaintiffs in Nakita Mahoney v. Judge Mark Derrick, White County Circuit Court (Arkansas), 
Case No. 73CV-18-874, filed November 14, 2018. Judge Derrick is alleged to be running a 
debtors prison out of White County Jail with the White County Sheriff’s Department. 

The White County Circuit Court has requested the parties submit supplemental 
briefing to address the impact the recently-decided case of Justice Network Inc. v. 
Craighead County Circuit, No.17-3770, 2019 WL 3366723 (8th Cir. July 26, 2019), has on the 
pending dispositive motions in this case. 

The fatal flaw in Justice Network Inc. v. Craighead County, 8th Circuit, 
Case No. 17-3770 2019 WL 3266723 (8th Cir. July 26, 2019) is that the 8th Circuit did not take 
into account the cause and effect of former U.S. Attorney General Jeff Sessions’ rescinded 
Guidance Document No. 11 titled: U.S. DEP’T OF JUSTICE, DEAR COLLEAGUE LETTER: LAW 

ENFORCEMENT FINES AND FEES (Mar. 14, 2016), in the list of 25 Guidance Documents that were 
rescinded. Rescinding that DEAR COLLEAGUE LETTER cause Debtors’ Prisons to be resurrected 
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all across the country transforming legal courts into unconstitutional kangaroo courts. At 
minimum, it takes a criminal conspiracy between a judge and a prosecutor to run a 
kangaroo court. 

Justice Network, Inc. in page 5 of the 8th Circuit’s opinion (citing Martin v. Hendren, 
127 F.3d 720, 721 (8th Cir. 1997)):  “[u]nless judges act completely outside all jurisdiction, 
they are absolutely immune from suit when acting in their judicial capacity.”  

Since Justice Network, Inc. is about court fines that implies the Judge David Boling, 
and Judge Tommy Fowler of Craighead County Court were operating a kangaroo court by 
running a debtor’s prison scheme against the poor people of Craighead County. If this 
presumption is true then Judge David Boling, and Judge Tommy Fowler were acting 
completely outside their judicial jurisdiction running by a kangaroo court. Therefore they 
HAVE NO absolute immunity from suit. 

This also applies to Judge Mark Derrick of the Kensett Kangaroo Court (sarcasm). 
Judge Derrick does NOT have absolute immunity or any type of immunity for that matter. 

 Since the White County Circuit Court is apparently disposed to dismiss the Nakita 
Mahoney case for their alleged lack of standing (in psychological terminology, that is the 
selective judicial bias known as disconfirmation bias). Therefore it is my morale obligation 
to file this brief in defense of Nakita Mahoney’s and Justice Network’s Standing. 

For a treatise on the frequent use of the term “kangaroo court” see, Parker B. Potter, 
Jr., ANTIPODAL INVECTIVE: A FIELD GUIDE TO KANGAROOS IN AMERICAN COURTROOMS, 39 Akron 
Law Review 73 (2006). 

 

 

4. New U.S. Supreme Court Precedent Denigrating “Stare Decisis” 

Franchise Tax Board of California v. Hyatt  

Case No. 17–1299, Decided May 13, 2019 
 

NEW STARE DECISIS DOCTRINE PARAPHRASED: 

“Stare decisis is not an inexorable command and it is 
at its weakest when interpreting the Constitution.” 

FROM THE SYLLABUS 

(c) Stare decisis is “ ‘not an inexorable command,’ ” Pearson v. Callahan, 
555 U. S. 223, 233, and is “at its weakest” when interpreting the Constitution, 
Agostini v. Felton, 521 U. S. 203, 235. The Court’s precedents identify, as 
relevant here, four factors to consider:  

the quality of the decision’s reasoning, 
its consistency with related decisions, 

legal developments since the decision, and 
reliance on the decision. 

See Janus v. State, County, and Municipal Employees, 585 U. S. ___, ___–___. The 
first three factors support overruling Hall. As to the fourth, case-specific 
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reliance interests are not sufficient to persuade this Court to adhere to an 
incorrect resolution of an important constitutional question. Pp. 16–17. 

FROM PAGES 16–17. 

C 

With the historical record and precedent against him, Hyatt defends Hall on 
the basis of stare decisis. But stare decisis is “ ‘not an inexorable 
command,’” Pearson v. Callahan, 555 U. S. 223, 233 (2009), and we have held 
that it is “at its weakest when we interpret the Constitution because our 
interpretation can be altered only by constitutional amendment,”2 
Agostini v. Felton, 521 U. S. 203, 235 (1997). The Court’s precedents identify a 
number of factors to consider, four of which warrant mention here: the 
quality of the decision’s reasoning; its consistency with related decisions; 
legal developments since the decision; and reliance on the decision. See 
Janus v. State, County, and Municipal Employees, 585 U. S. ___, ___–___ (2018) 
(slip op., at 34–35); United States v. Gaudin, 515 U. S. 506, 521 (1995). 

The first three factors support our decision to overrule Hall. We have 
already explained that Hall failed to account for the historical 
understanding of state sovereign immunity and that it failed to consider how 
the deprivation of traditional diplomatic tools reordered the States’ 
relationships with one another. We have also demonstrated that Hall stands 
as an outlier in our sovereign-immunity jurisprudence, particularly when 
compared to more recent decisions 

As to the fourth factor, we acknowledge that some plaintiffs, such as Hyatt, 
have relied on Hall by suing sovereign States. Because of our decision to 
overrule Hall, Hyatt, unfortunately, will suffer the loss of two decades of 
litigation expenses and a final judgment against the Board for its egregious 
conduct. But in virtually every case that overrules a controlling precedent, 
the party relying on that precedent will incur the loss of litigation expenses 
and a favorable decision below. Those case-specific costs are not among the 
reliance interests that would persuade us to adhere to an incorrect 
resolution of an important constitutional question. 

 The new STARE DECISIS DOCTRINE is a game changer for the federal and state judicial 
systems. No longer can federal or state judges drift away from the original intent of their 
respective Constitutions and expect longevity for their disconnected opinions with 
unconstitutional provisions. 

And the worst of all is the U.S. Supreme Court’s Rule 28.8 stating: “Oral arguments may be 
presented only by members of the Bar of this Court. Attorneys who are not members of the 
Bar of this Court may make a motion to argue pro hac vice under the provisions of Rule 6.” 

 Rule 28.8 of the Rules of the U.S. Supreme Court has not changed in the new RULES 

OF THE SUPREME COURT, adopted since 2013 but was changed April 18, 2019, effective July 1, 
2019. Rule 28.8 is unconstitutional on its face. Rule 28.8 will be the first rule of the 

U.S. SUPREME COURT to FALL under the new STARE DECISIS DOCTRINE. Rule 28.8 violates the 
First Amendment right of the poor who cannot afford an attorney to represent them at 
Oral Argument in the U.S. Supreme court, to petition the Government for redress of 

 
2 Emphasis mine. 
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Grievances. Rule 28.8 is gone! God forbid that the U.S. Supreme Court would deny First 
Amendment rights of common citizen non-lawyers of the United States. (My justified sarcasm 
for the U.S. Supreme Court’s abuse of due process.)  

The new STARE DECISIS DOCTRINE paraphrased here, “Stare decisis is not an 
inexorable command and it is at its weakest when interpreting the Constitution” 
blows the doors wide open for constitutional challenges on antiquated Stare Decisis 
opinions on all controversial constitutional issues.  

On that basis I put forth the U.S. Supreme Court’s on violation of Rule 10(a) by 
wrongfully denying my 2003 NATIONAL OPEN CARRY as a Gold Standard for the SECOND 

AMENDMENT right to keep and bear arms in Hamrick v. President Bush, et al, 540 U.S. 940, 
SCt. No. 03-145, Denied October 6, 2003. The new Stare Decisis Doctrine gives me the right 
to resurrect my case because there are no state of limitations on wrongful denials in 
violation of the U.S. Supreme Court’s own Rule 10(a).  

5. Amending Rule 10(a) of the Rules of the U.S, Supreme Court 

The first RULE OF THE U.S. SUPREME COURT to be REINFORCED with greater protections 
from the prejudice of the U.S. Supreme Court, is Rule 10(a) by adding the text of Cohens v. 
Virginia, 19 U.S. 264, at 404  (6 Wheaton 264) (1821):  

Cohens v. Virginia, 19 U.S. 264, at 404  (6 Wheaton 264) (1821): “It is most true 
that this Court will not take jurisdiction if it should not; but it is equally true 
that it must take jurisdiction if it should. The judiciary cannot, as the 
legislature may, avoid a measure because it approaches the confines of the 
Constitution. We cannot pass it by because it is doubtful. With whatever 
doubts, with whatever difficulties, a case may be attended, we must decide it 
if it be brought before us. We have no more right to decline the exercise of 
jurisdiction which is given than to usurp that which is not given. The one or 
the other would be treason to the Constitution. Questions may occur which 
we would gladly avoid, but we cannot avoid them. All we can do is to exercise 
our best judgment and conscientiously to perform our duty. In doing this on 
the present occasion, we find this tribunal invested with appellate 
jurisdiction in all cases arising under the Constitution and laws of the United 
States. We find no exception to this grant, and we cannot insert one.”  

 

 
 

6. Stigmatic Harm Under Unconstitutional Conditions as Standing 

I submit that the plaintiffs in Nakita Mahoney’s and Justice Network’s cases, in fact 
and law, do have legal standing for STIGMATIC HARM UNDER UNCONSTITUTIONAL 

CONDITIONS. I cite Section D of Thomas Healy, STIGMATIC HARM AND STANDING, 92 Iowa Law 
Review, March 7, 2007 to support this brief.3 

In my Amicus Curiae Brief, filed with the White County Circuit Court, August 1, 
2019, titled “THE TREASONOUS NIHILISTIC LYNCHING OF AMERICA,” I cautioned the court against 
succumbing to localistic tunnel vision as symptomatic of a kangaroo court in violation of 

 
3 Available online at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=895194. 
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ARKANSAS CODE § 5-53-116 SIMULATING LEGAL PROCESS. I stated in page 2 of that brief the 
following: 

“While the plaintiffs’ and defendant’s attorneys microscopically focus on 
case laws in the class action lawsuit, Nakita Mahoney et al. v. Judge Mark 
Derrick, White County Circuit Court, Case No. 73CV-18-874, they risk missing 
the national crisis caused by the resurgence of debtors’ prison (i.e. kangaroo 
courts) all across the country. As here, I have been presenting national views 
on debtors’ prisons to show that the Nakita Mahoney case is not limited to 
White County Arkansas.” 

This brief proves the resurgence of debtors’ prisons was caused by former U.S. 
Attorney General Jeff Sessions’ rescinding the U.S. DEP’T OF JUSTICE, DEAR COLLEAGUE LETTER: 
LAW ENFORCEMENT FINES AND FEES (Mar. 14, 2016) The facts in this brief will protect the 
plaintiffs STANDING. From that protection the court will have no justification to dismiss the 
Plaintiffs’ case. Jeff Sessions action established UNCONSTITUTIONAL CONDITIONS for the 
Plaintiffs. And the fact that the plaintiffs suffered repeated arrests, repeated jailing, 
repeated bail for not being able to pay court fines and fees created  STIGMATIC HARM for 
the Plaintiffs. The U.S, Department of Justice resurrecting Debtors’ Prisons which caused 
the cascading effect of converting legal courts into unconstitutional kangaroo courts all 
across the country created STIGMATIC HARM UNDER UNCONSTITUTIONAL CONDITIONS for the 
Plaintiffs’ Standing. Therefore, the Plaintiffs do have standing. 

On February 24, 2017, President Trump signed EXECUTIVE ORDER (EO) 13777 
ENFORCING THE REGULATORY REFORM AGENDA4  

EO 13777 establishes the policy of the United States to alleviate unnecessary 
regulatory burdens placed on the American people; requires each agency 
head to designate a Regulatory Reform Officer responsible for overseeing 
the implementation of regulatory reform initiatives and policies; requires 
each agency to establish a Regulatory Reform Task Force to evaluate existing 
regulations and make recommendations to the agency head regarding 
regulations to repeal, replace or modify; and requires each agency listed in 
31  U.S.C. § 901(b)(1) to incorporate into its Annual Performance Plan 
performance indicators to measure progress toward 1) achieving regulatory 
reform initiatives and policies and 2) identifying regulations to repeal, 
replace or modify. 

On December 21, 2017 U.S. Attorney General Jeff Sessions Rescinded 25 Guidance 
Documents, pursuant to EXECUTIVE ORDER 13777. Guidance Document No. 11 in that list of 
25 Guidance Documents is titled: DEAR COLLEAGUE LETTER ON ENFORCEMENT OF FINES AND FEES 
(March 2016). 

It is the Attorney General Jeff Sessions using Executive Order 13777 as a wrecking 
ball to rescind the DEAR COLLEAGUE LETTER ON ENFORCEMENT OF FINES AND FEES (March 2016) 
without first going the Federal Rulemaking Process to legitimize the federal prohibition of 
Debtors’ Prisons. This SHOCK AND AWE method of rescinding Guidance Documents is itself 
an unconstitutional administrative procedure. It is one thing to implement a DOJ Agency 
Guidance Document against Debtors’ Prisons. But once that DOJ Agency Guidance 
Document becomes intertwined in the administration of federal, state, and municipal 

 
4 https://www.whitehouse.gov/wp-content/uploads/2018/06/EO13777_EnforcingRegulatoryReform 
Agenda.pdf 
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courts protecting the poor from the cycle of high court fines and fees and repeated jailing, 
it becomes an unconstitutional act for Attorney General Jeff Sessions to rescind the 
prohibition against Debtors Prisons. 

The [Dear Colleague] letter refers to “illegal enforcement of fines and fees” 
in “certain jurisdictions,” including Ferguson, Missouri, in cases involving 
misdemeanors, quasi-criminal ordinance violations and civil infractions. 

“Typically, courts do not sentence defendants to incarceration in these cases; 
monetary fines are the norm,” the letter said. “Yet the harm caused by 
unlawful practices in these jurisdictions can be profound. Individuals may 
confront escalating debt; face repeated, unnecessary incarceration for 
nonpayment despite posing no danger to the community; lose their jobs; and 
become trapped in cycles of poverty that can be nearly impossible to 
escape.” 5 

Executive Order 13777 authorized Attorney General Jeff Sessions to rescind 25 
Guidance Directives on December 21, 2017. Of those 25 directives, it is Guidance Directive 
No. 11, DEAR COLLEAGUE LETTER ON ENFORCEMENT OF FINES AND FEES (March 2016) that caused 
the resurgence of Debtors’ Prisons all across America spurring False Convictions of the 
innocent.6  Sir William Blackstone (July 10, 1723 – February 14, 1780). “It is better that ten 
guilty persons escape, than that one innocent suffer.”7 It seems that the flip side of 
Blackstone is the legal norm today. “It is better that no guilty persons escape, even if one or 
more of the innocent suffer false convictions since “Wrongful convictions are now viewed 
as a social problem globally.”8 

 
5 Debra Cassens Weiss, JUSTICE DEPARTMENT WARNS LOCAL COURTS ABOUT ILLEGAL ENFORCEMENT OF FEES 

AND FINES, American Bar Association Journal, March 14, 2019. http://www.abajournal.com/ 
news/article/justice_department_warns_local_courts_about_illegal_enforcement_of_fees_and/. 

6 See President Trump's EXECUTIVE ORDER 13777 ENFORCING THE REGULATORY REFORM AGENDA, dated 
February 24, 2017. Available online at: https://www.gpo.gov/fdsys/pkg/FR-2017-03-01/pdf/2017-
04107.pdf. See also, ATTORNEY GENERAL JEFF SESSIONS RESCINDS 25 GUIDANCE DOCUMENTS, dated 
December 21, 2017. Available online at: https://www.justice.gov/opa/pr/attorney-general-jeff-
sessions-rescinds-25-guidance-documents. See item 11 in that list of 25 Guidance Documents: 11. 
DEAR COLLEAGUE LETTER ON ENFORCEMENT OF FINES AND FEES (March 2016). Available online at 
https://www.justice.gov/opa/file/832541/download. It is widely reported in the media that the 
Dear Colleague Letter is responsible for the resurgence of Debtors' Prisons across America. 

7 Sir William Blackstone (1723-1780) was considered the preeminent English scholar and the most 
authoritative speaker on common law. This quote is from his Commentaries on the Laws of England, 
which was highly influential in the development of U.S. law. It is comprised of four “books” divided 
into rights of persons, the rights of things, of private wrongs, and of public wrongs. Early American 
lawyers looked to the Commentaries as an authoritative source and it was used as a textbook in 
legal education in both England and America. It is still cited as a source of authority on the history 
of English law. The Anglo-American concept of “reasonable doubt” is reflected in this quote, which 
also known as “Blackstone’s ratio”. It is seen quoted in legal opinions and scholarship to this day. 
The quote acknowledges the tradeoff in a criminal justice system where one accepts a certain 
number of false acquittals compared to false convictions. Similar principles were suggested by 
predecessors such as Justice Hale, Fortescue and Voltaire with varying “ratios”. Available online at: 
http://library.law.harvard.edu/justicequotes/explore-the-room/south-4/ 

8 Marvin Zalman, WRONGFUL CONVICTIONS: A COMPARATIVE PERSPECTIVE,  Wayne State University, May 
4, 2016. https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2899482. 
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The media backlash against this particular Guidance Document massively 
condemned the removal of prohibition against Debtors Prisons. 

Selected Media Reports 
 

Walter Olson, FINALLY, RULES TO REIN IN AGENCY GUIDANCE DOCUMENTS, OverLawyered | 
Chronicling the High Cost of Our Legal System, April 6, 20189 

Charles Toutant, MUNICIPAL COURT REFORM PLAN PROPOSES CONSOLIDATIONS, SCRUTINY OF 

JUDICIAL CANDIDATES, Reducing Fines, New Jersey Law Journal, July 17, 201810 

Nusrat Choudhury, Deputy Director, ACLU Racial Justice Program, JEFF SESSIONS TAKES A 

STAND FOR DEBTORS’ PRISONS, ACLU, December 28, 201711 

Sophia Tesfaye, A RETURN TO DEBTORS’ PRISONS: JEFF SESSIONS’ WAR ON THE POOR | By 
reversing numerous longtime rules, Sessions is bringing back unconstitutional 
penalties for unpaid debts, Salon, December 29, 201712 

Chiraag Bains, SESSIONS SAYS TO COURTS: GO AHEAD, JAIL PEOPLE BECAUSE THEY’RE POOR, New 
York Times: Opinion, December 28, 201713 

 

7. Stigmatic Harm and Standing By Thomas Healy 

92 Iowa Law Review, March 7, 200714 

D. STIGMATIC HARM AS A CONCRETE INJURY  

Still, the question remains whether stigmatic harm should be sufficient for purposes 
of standing. In holding that it is not, the Court in Allen suggested that individuals 
who are stigmatized by government action do not suffer a concrete injury, at least 
when they are not personally denied equal treatment.15

 The Court also compared 
plaintiffs alleging stigmatic harm to concerned bystanders attempting to vindicate 
value interests.16

 The Court did not elaborate on these claims, however, and a closer 
analysis strongly suggests that they are not true.  

First, is stigmatic harm “concrete”? The difficulty in answering this question is that 
the Court has never explained what it means for an injury to be concrete.17

 It has 

 
9 https://www.overlawyered.com/2018/04/finally-rules-to-rein-in-agency-guidance-documents/ 

10 https://www.law.com/njlawjournal/2018/07/17/municipal-court-reform-plan-proposes-
consolidations-scrutiny-of-judicial-candidates-reducing-fines/?slreturn=20180727033835 

11 https://www.aclu.org/blog/racial-justice/race-and-criminal-justice/jeff-sessions-takes-stand-
debtors-prisons 

12 https://www.salon.com/2017/12/29/a-return-to-debtors-prisons-jeff-sessions-war-on-the-poor/ 

13 https://www.nytimes.com/2017/12/28/opinion/sessions-says-to-courts-go-ahead-jail-people-
because-theyre-poor.html 

14 Available online at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=895194. 

15 Allen v. Wright, 468 U.S. 750, 754–55 (1984). 

16 Id. at 755. 

17 Id. at 751 (stating that “the constitutional component of standing doctrine incorporates concepts 
concededly not susceptible of precise definition”); Chemerinsky, supra note 66, at 68 (explaining 
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simply labeled some injuries concrete and others abstract, as if the distinction were 
obvious. But the distinction is not obvious, and if we are to determine whether 
stigmatic harm is sufficiently concrete for standing, we need to understand what the 
Court means when it uses that term.  

One possibility is that the Court uses the term “concrete” to refer to something that 
is real, not imaginary. A concrete harm would thus be one “existing in reality or in 
real experience,”18

 as opposed to one existing only in the imagination of the plaintiff. 
But if that is the definition of concrete, stigmatic harm would certainly qualify. 
Social scientists have amply documented the harms suffered by the stigmatized, 
from discrimination and prejudice to threats to self-esteem to self-fulfilling 
prophecies.19

 Even the Court does not appear to deny that stigmatic harm is real. In 
Allen, the Court acknowledged that stigma is “one of the most serious consequences 
of discriminatory government action.”20

 The Court has also relied on the existence 
of stigmatic harm to find equal protection violations in cases such as Brown v. Board 
of Education21

 and Strauder v. West Virginia.22 And in Lawrence v. Texas, Justice 
Kennedy wrote that the stigma imposed by the Texas sodomy law “[was] not 
trivial,”23

 while Justice O’Connor explained that it “subject[ed] homosexuals to ‘a 
lifelong penalty and stigma.’”24

 Thus, Allen cannot rest on a conclusion that stigmatic 
harm is merely imaginary.  

Another possibility is that concrete refers to something that is perceptible to the 
senses.25

 This definition might exclude stigmatic harm, since one cannot see or touch 
the disgrace of stigma. But this definition would also exclude many other types of 
harm the Court has recognized as establishing standing. One cannot see or touch the 
harm experienced by someone who loses the ability to enjoy a forest or see a species 
of animal.26

 -Nor can one see or touch the representational harms in United States v. 
Hays, 27

  the loss of opportunity in Northeastern Florida Contractors,28
 or the 

 
that “no formula exists for determining what types of injuries are adequate to allow a plaintiff 
standing to sue in federal court”). 

18 THE AMERICAN HERITAGE COLLEGE DICTIONARY 297 (4th ed. 2002).  

19 See supra Part III.C. 

20 Allen, 468 U.S. at 755.  

21 Brown v. Bd. of Educ., 347 U.S. 483 (1954).  

22 Strauder v. West Virginia, 100 U.S. 303 (1880). 

23 Lawrence v. Texas, 539 U.S. 558, 575 (2003). 

24 Id. at 584 (O’Connor, J., concurring) (quoting Plyler v. Doe, 457 U.S. 202, 239 (1982) (Powell, J., 
concurring)). 

25 See THE AMERICAN HERITAGE COLLEGE DICTIONARY, supra note 338, at 297 (defining 
“concrete” as “perceptible by the senses”). 

26 See Lujan v. Defenders of Wildlife, 504 U.S. 555, 562 (1992) (“[T]he desire to use or observe an 
animal species, even for purely esthetic purposes, is undeniably a cognizable interest for purpose 
of standing.”); United States v. Students Challenging Regulatory Agency Procedures, 412 U.S. 669, 686 
(1973) (finding standing where plaintiffs alleged only “harm to their use and enjoyment of . . . 
natural resources”). 

27 United States v. Hays, 515 U.S. 737, 744–45 (1995). 

28 Ne. Fla. Chapter of the Associated Gen. Contractors of Am. v. City of Jacksonville, 508 U.S. 656, 
664–66 (1993). 
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increased competition in Data Processing.29
 In fact, other than physical injury and 

possibly loss of money, very few of the harms the Court recognizes can be seen or 
touched.  

Perhaps by concrete the Court simply means that the harm must be specific or 
particular to the plaintiff.30

 Indeed, the Court has often stated that plaintiffs must 
allege a harm that is personal, not general or widely shared.31

 And it has sometimes 
seemed to use terms such as “concrete” and “personal” interchangeably.32

 But there 
are two problems with this definition. First, FEC v. Akins made clear that standing 
will not be denied to plaintiffs just because the injuries they suffer are widespread.33

 

“[W]here a harm is concrete, though widely shared,” the Court held, the injury-in-
fact requirement is satisfied.34

 Second, even if concrete means personal or 
particularized, stigmatic harm would seem to qualify. The Court has traditionally 
defined generalized injuries as those common to all members of society, such as 
when the government fails to follow the law.35

 But stigmatic harm is not experienced 
by everyone in society; it is experienced only by the members of the stigmatized 
group. Moreover, even within a stigmatized group, the experience differs from 
person to person.36 Thus, just as all people who are denied the right to vote suffer a 
particularized injury, so all people who are stigmatized suffer an injury that is 
specific and personal to them.37

 

Finally, the Court may use the term “concrete” to distinguish between plaintiffs who 
simply disagree with the government’s action and those with an interest in the case 
beyond their personal views. In other words, the Court might define a concrete 
injury as one that is non-ideological. As with the previous possibility, there is 
support in the case law for this definition.  

The Court has often stated that “a mere ‘interest in a problem’” is not sufficient for 
standing,38

 a statement that generally is interpreted as barring purely ideological 

 
29 Ass’n of Data Processing Serv. Orgs. v. Camp, 397 U.S. 150, 152 (1970). 

30 See THE AMERICAN HERITAGE COLLEGE DICTIONARY, supra note 338, at 297 (defining 
“concrete” as “of or relating to an actual, specific thing or instance; particular”). 

31 E.g., Raines v. Byrd, 521 U.S. 811, 818 (1997) (“[A] plaintiff must allege . . . personal injury . . . .”); 
Lujan, 504 U.S. at 560 n.1 (“[T]he injury must affect the plaintiff in a personal and individual way.”); 
Ex parte Lévitt, 302 U.S. 633, 636 (1937) (stating that a plaintiff must allege some “direct injury” and 
that “it is not sufficient that he has merely a general interest common to all members of the public”); 
Massachusetts v. Mellon, 262 U.S. 447, 488 (1923) (stating that a plaintiff must allege some “direct 
injury . . . and not merely that he suffers in some indefinite way with people generally”). 

32 See FEC v. Akins, 524 U.S. 11, 24–25 (1998) (“[T]he informational injury at issue here . . . is 
sufficiently concrete and specific . . . .”); see also Lujan, 504 U.S. at 581 (Kennedy, J., concurring) 
(“[T]he party bringing suit must show that the action injures him in a concrete and personal way.”). 

33 Akins, 524 U.S. at 24. 

34 Id. 

35 CHEMERINSKY, supra note 66, at 89–90. 

36 See supra note 332 and accompanying text. 

37 Akins, 524 U.S. at 35 (Scalia, J., dissenting). 

38 Sierra Club v. Morton, 405 U.S. 727, 739 (1972) (stating that “a mere ‘interest in a problem,’ no 
matter how longstanding the interest and no matter how qualified the organization is in evaluating 
the problem, is not sufficient” for standing); Schlesinger v. Reservists Comm. to Stop the War, 418 
U.S. 208, 222 n.11 (1974) (same); United States v. Richardson, 418 U.S. 166, 177 (1974) (same). 
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plaintiffs.39  Moreover, the Court has made clear that the primary goal of standing 
doctrine is to maintain the separation of powers by precluding parties from using 
the courts to reopen battles they lost in the political sphere.40

 Thus, it makes sense 
to deny standing to plaintiffs who are merely attempting to “‘vindicat[e] . . . value 
interests.’”41

 

But that does not describe plaintiffs alleging stigmatic harm. It is true that such 
plaintiffs are likely to disagree ideologically with the government action that 
stigmatizes them. And if they succeed, their value interests may be vindicated. But 
their ideological disagreement with the government is not the source of their injury. 
They are injured because the government’s action brands them with a mark of 
disgrace that invites discrimination and prejudice against them, threatens their self-
esteem, and makes them vulnerable to stereotype threats and self-fulfilling 
prophecies. And they suffer these injuries regardless of whether they disagree with 
the government’s action or whether their value interests might be vindicated by a 
decision in their favor.  

To see the point more clearly, imagine a law that stigmatizes African Americans. 
Now imagine two plaintiffs who challenge the law, one African American and the 
other a white civil rights activist. Both plaintiffs may disagree with the law, hold 
values that are in conflict with it, and feel they have been injured. The white plaintiff 
may even experience unease and anxiety because of the way African Americans are 
being treated. But any injury he suffers is due entirely to the fact that he disagrees 
with the law. If his value interests did not conflict with the law, he would suffer no 
harm. The African American plaintiff, by contrast, suffers an injury that is unrelated 
to his value interests. Even if he did not disagree with the law, he would still 
experience the harm of being stigmatized.42

 Thus, unlike the white plaintiff, whose 
injury flows entirely from his ideological interest in the case, the African American 
plaintiff has an interest that is unrelated to his personal views. And if a concrete 
injury is one that is non-ideological, the African American plaintiff should have 
standing.  

This list may not exhaust all the possible definitions of concrete. But it is hard to see 
how any definition could include all the injuries the Court has recognized—aesthetic 
harm,43

 loss of opportunity,44
 the ability to live in an integrated neighborhood,45

 

increased competition46—and yet not include stigmatic harm. Moreover, 

 
39 CHEMERINSKY, supra note 66, at 63. [In original.] 

40 Lujan v. Defenders of Wildlife, 504 U.S. 555, 577 (1992); Allen v. Wright, 468 U.S. 737, 752 (1984). 

41 Allen, 468 U.S. at 756 (quoting United States v. Students Challenging Regulatory Agency 
Procedures, 412 U.S. 669, 687 (1973)). 

42 One might argue that a person cannot be stigmatized by a law with which he agrees. But social 
scientists have shown that members of stigmatized groups often accept and contribute to the 
cultural beliefs that underlie their stigma. See Coleman, supra note 255, at 224; Gibbons, supra note 
276, at 132–33; Hebl et al., supra note 275, at 289; Lenhardt, supra note 228, at 842. Moreover, 
although an African American who supports a law that stigmatizes him may not suffer a loss of self-
esteem, he will still face the prejudice and discrimination that the stigmatizing law invites. 

43 Students Challenging Regulatory Agency Procedures, 412 U.S. at 686–87. 

44 Ne. Fla. Chapter of the Associated Gen. Contractors of Am. v. City of Jacksonville, 508 U.S. 656, 
664–66 (1993). 

45 Havens Realty Corp. v. Coleman, 455 U.S. 363, 375–78 (1982). 

46 Ass’n of Data Processing Serv. Orgs. v. Camp, 397 U.S. 150, 152 (1970). 
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recognizing stigmatic harm as a basis for standing does not undermine the primary 
goal of the standing doctrine, which is to maintain the separation of powers. 
Therefore, stigmatic harm seems sufficiently concrete to support Article III 
standing.  

 
ARTICLES ON ABOLISHING ABSOLUTE IMMUNITY 

Gillian E. Metzger, FACIAL AND AS-APPLIED CHALLENGES UNDER THE ROBERTS COURT 
(February   4, 2009). Columbia Public Law Research Paper No. 09-198.47 
(CONCLUSION: Resistance to facial challenges is a recurring theme of the Roberts 
Court’s early years. Yet close analysis of the Court’s decisions suggests that its 
approach to facial and as-applied challenges is largely consistent with prior 
practice. Despite occasional description of as-applied challenges in narrow terms, 
it has expressly preserved the possibility that as-applied challenges could be 
brought pre-enforcement and allowed an as-applied challenge to be the vehicle for 
broad relief. It has also followed the Rehnquist Court in asserting wide remedial 
discretion to sever statutes to fit constitutional requirements, and even its strategic 
use of the facial/as-applied distinction is not new. Nor is the Roberts Court’s 
resistance to facial challenges absolute; it has not only sustained some facial 
challenges, but done so without offering much explanation as to why an as-applied 
approach was not more appropriate. What has changed is the Court’s 
understanding of substantive constitutional law, in some instances taking a 
narrower view of constitutional rights and in some offering more robust 
protection. And it is substantive constitutional law that determines not just the 
availability of facial challenges, but in addition whether as-applied challenges are 
meaningful mechanism for asserting constitutional rights. Hence, the practical 
impact of the Court’s facial/as-applied jurisprudence can not be assessed at a 
general level, but must instead be approached on a doctrine- by-doctrine basis. The 
real question in the end is whether the Court is developing specific constitutional 
doctrines in ways that expand or contract the substantive scope of individual rights. 

Michael C. Dorf, FACIAL CHALLENGES TO STATE AND FEDERAL STAUTES, Stanford Law Review, 
Vol. 46, No. 236, 1994; (January 1, 1994);  Cornell Legal Studies Research Paper No. 
13-22.48 (CONCLUSION: United States v. Salerno 481 U.S. 739 (1987), suggests that a 
court confronted with a facial challenge to a state or federal statute should simply 
ask whether the law is capable of any constitutional applications. If it is, the 
challenge fails. As I argue above, that standard finds little support in the Supreme 
Court's cases and is unsound in principle. Moreover, the Salerno principle contains 
a more basic flaw: It assumes all constitutional cases divide neatly into categories 
of “facial” and “as-applied” challenges, and that one set of rules suffices for all 
possible situations in each category. 

The distinction between as-applied and facial challenges may confuse more than it 
illuminates.49  In some sense, any constitutional challenge to a statute is both as-

 
47 Available at SSRN: https://ssrn.com/abstract=1338895 or http://dx.doi.org/10.2139/ssrn.1338895 

48 Available at SSRN: https://ssrn.com/abstract=2212903 

49 Prior to 1988, the Supreme Court could not entirely avoid distinguishing facial from as 
applied challenges because 28 U.S.C. § 1257 (1964) provided for mandatory appellate 
jurisdiction in all cases in which a state's highest court either sustained a state statute 
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applied and facial. It is as-applied in the sense that adjudication in federal court, 
and often in state court, requires that the statute be applied to the litigant to create 
a case or controversy. Every challenge to a statute is also facial in that it attacks the 
statute that authorized the contested government action.50 Thus, although I have 
used the terms “facial” and “as-applied” throughout this article, tracking the Court's 
vocabulary, the discussion above reveals that the proper approach to a 
constitutional case typically turns on the applicable substantive constitutional 
doctrine and the institutional setting, not the classification of a case as a facial or 
as-applied challenge. Abandoning Salerno and eliminating the distinction between 
facial and as-applied challenges would focus courts more sharply on the real issues-
both subconstitutional and constitutional-at the core of any challenge to a statute. 

Courts should work to avoid constitutional questions altogether by construing 
challenged statutes to make them constitutional, or by severing unconstitutional 
provisions or applications from the particular provisions or applications before the 
court. If this fails, however, the subconstitutional policy of constitutional avoidance 
must give way to more fundamental substantive and institutional constitutional 
norms. 

Alex Kreit, MAKING SENSE OF FACIAL AND AS-APPLIED CHALLENGES, 18 William. & Mary 
Bill of Rights JOURNAL, 657 (2010).51 (CONCLUSION: Courts and most commentators 
treat the so-called presumption in favor of as applied challenges as a well-
established and universally applicable principle of constitutional adjudication. This 
is true even among critics of Salerno’s more controversial “no set of circumstances” 
formulation. This article presents a challenge to this conventional account of facial 

 
against a claim that it violated a federal law or invalidated a federal statute. The Court 
granted only discretionary review by way of a petition for a writ of certiorari in cases in 
which a court questioned the constitutionality of a statute or in which a constitutional 
"title, right, privilege or immunity" was claimed. 28 U.S.C. § 1257 (1964). Justice Brandeis 
argued that the most natural reading of the then-current provision would have allowed 
an appeal of an unsuccessful "facial" challenge, but jurisdiction only by way of certiorari 
in other constitutional cases. Dahnke-Walker Milling Co. v. Bondurant, 257 U.S. 282, 293-
303 (1921) (Brandeis, J., joined by Clarke, J., dissenting). But the Court did not follow that 
course. Id. at 287-90. Instead, Justice Van Devanter, author of the opinion in Yazoo, wrote 
for the Court in Dahnke-Walker that, since a statute may only be challenged in its 
application to a particular litigant, the distinction proffered by Justice Brandeis would 
eliminate appellate jurisdiction entirely. Id. at 289 (citing Yazoo & Miss. Valley R.R. v. 
Jackson Vinegar Co., 226 U.S. 217 (1912)). Nonetheless, in subsequent cases the Court did 
not allow all unsuccessful constitutional claims to be heard on writ of error, leading to 
considerable confusion over the facial/as-applied distinction. See generally Paul M. Bator, 
Daniel J. Meltzer, Paul J. Mishkin & David L. Shapiro, HART & WECHSLER'S THE FEDERAL 

COURTS AND THE FEDERAL SYSTEM at 717-21 (3d Ed. 1988). Now that Congress has eliminated 
virtually all of the Court's mandatory appellate jurisdiction, see 28 U.S.C. § 1257 
(1988), this reason for distinguishing between facial and as-applied challenges has 
vanished. 

50 Discriminatory enforcement of a neutral statute is best seen as a challenge to the 
iscrimination, 
simpliciter, and not to the statute. 

51 https://scholarship.law.wm.edu/wmborj/vol18/iss3/4. 
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and as-applied challenges. I argue, first, that as it stands now the facial and as-
applied challenges doctrine is fundamentally incoherent. The most basic questions 
about its meaning, such as whether the doctrine relates to constitutional 
interpretation, severability, or a combination of the two, remain unanswered. At a 
minimum, any effort to reconcile the inconsistencies in the law of facial and as-
applied challenges that other commentators have persuasively identified will need 
to clearly resolve this problem. 

This article also claims, however, that the project of crafting a doctrine of facial and 
as-applied challenges is destined to fail because the facial and as-applied categories 
are inherently incapable of being reduced to a single generally applicable set of 
rules. This is because determinations about the fate of a constitutional challenge to 
a statute involve a number of different considerations, none of which are amenable 
to being governed by principles derived from the two categories. With respect to 
the task of interpreting the constitution and implementing its protections through 
constitutional rules, any rule about the use of facial challenges simply begs the 
question of the definition of the particular constitutional protection at issue. The 
Court can implement constitutional provisions through conduct-oriented tests that 
focus on individual action, through tests that focus on government action, or by 
combining the two approaches. As a result, the only way a doctrine of facial and as-
applied challenges could conceivably govern the Court’s design of constitutional 
rules and tests is if it were to impose a uniform approach to constitutional 
interpretation by, for example, holding that the constitution protects only 
individual conduct. A look at the landscape of constitutional law, however, 
**indicates that such a uniform set of rules for interpreting different constitutional 
rights would be disruptive, undesirable, and without any discernable basis in the 
constitution. The facial and as applied challenges categories fair somewhat better, 
perhaps, if they are viewed as being strictly related to remedial considerations. At 
least in that context the labels accurately describe the two most likely outcomes in 
most constitutional challenges. But, even here, a “doctrine” of facial and as-applied 
challenges adds nothing to the law of severability and, indeed, ultimately detracts 
from it. This is because most difficult questions in the area of constitutional remedy 
require a court to choose from a number of possible remedies, not just two. In a 
complex regulatory scheme like Vermont’s campaign finance law, for example, the 
constitutional deficiency may result not from any single provision but from a 
number of provisions working in concert. In that situation, a court might 
technically be able to save the law by severing some of the provisions in different 
combinations. Should the court attempt to save the law by deciding which 
combination of changes it prefers or scrap the law entirely? The facial and as-
applied challenges categories cannot help guide courts in these circumstances. 

Finally, this article considers why, if all of the foregoing is correct, the Court 
operates in many cases as if there is a uniform and well-established law of facial 
and as applied challenges. I argue that upon closer examination the Court’s 
“doctrine” of facial and as-applied challenges turns out to be little more than a 
rhetorical device used to add support the narrower remedy or constitutional rule 
in a given case. As a result, the Court’s use of facial and as-applied challenges is 
more than just unhelpful, it is a harmful distraction that leads a lack of clarity in 
the law and an artificial preference for constrained definitions of constitutional 
rights. To be sure, these problems are not unique to the context of the facial and as-
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applied challenges doctrine.52 The doctrine, however, provides an especially 
convenient tool for a Court to avoid directly confronting conflicting precedent or to 
help justify adopting a narrow constitutional rule. 

All of this, I believe, suggests that the Court would be better served by 
acknowledging that there is, in fact, no uniform law of facial and as-applied 
challenges and that almost surely never will be. Instead, when confronted with an 
argument that a law or provision should be struck down in its entirety, the Court 
should focus its attention on more thoroughly and directly addressing the 
underlying issues—namely, the constitutional right and doctrine at issue along with 
principles of severability—that actually animate the outcomes in constitutional 

challenges. 

  

ARTICLES ON BAD PROSECUTORS v. ABSOLUTE IMMUNITY 

Imbler v. Pachtman 424 U.S. 409 (1976), is the linchpin for the doctrine that affords prosecutors 
absolute immunity from civil liability for actions that violate a defendant’s constitutional rights.  

McPherron, Pat, PROOF THAT ABSOLUTE IMMUNITY FROM SUIT IS NOT CONSTITUTIONAL (July 9, 
2011). (https://ssrn.com/abstract=1881347);  

Duru, Onyekachi, THE APPLICABILITY OF THE DOCTRINE OF RES IPSA LOQUITUR NEGLIGENT 

ACTIONS: A CRITICAL APPRAISAL (September 16, 2012). (https://ssrn.com/ 
abstract=2147373);  

Gershman, Bennett L., BAD FAITH EXCEPTION TO PROSECUTORIAL IMMUNITY FOR BRADY 

VIOLATIONS (January 13, 2010)53 (https://ssrn.com/abstract=1540603);  

Frederic Block, LET’S PUT AN END TO PROSECUTORIAL IMMUNITY |“The time has come to 
create some level of accountability for prosecutors.” TheMarshalProject.org | 
Commentary | March 13, 1018; (Availasble online at www.themarshallproject.org/ 
2018/03/13/let-s-put-an-end-to-prosecutorial-immunity.) Frederic Block is a federal 
district judge for the Eastern District of New York;  

McPherron, Pat, 1ST, 2ND AMENDMENTS AND ABSOLUTE IMMUNITY FROM SUIT (January 23, 
2011).54 (CONCLUSION: Common sense is lacking when the high court insists 
inalienable rights are protected in the appellate system, rather than in the trial 
courts. The beneficiary of these market restrictions are members of the American 
Bar Association, who serve as brokers for ‘freeborn’ rights. These rights are so 
highly valued that significant economic profits exist for attorneys because of the 
steep time discount for loss of those freedoms. Therefore, absolute immunity from 
suit for judicial actors, and quasi-judicial actors, will induce a market for justice 
where there is an overload of the appellate system. This will in turn generate a 

 
52 See, e.g., Geoffrey R. Stone, The Roberts Court, Stare Decisis, and the Future of Constitutional Law, 
82 TUL. L. REV. at 1537-41 (noting various instances in which the Court has “abandoned the 
principle of stare decisis” by “purport[ing] to respect a precedent while in fact cynically interpreting 
it into oblivion”). 

53 Available at SSRN: https://ssrn.com/abstract=1540603 or http://dx.doi.org/10.2139/ssrn.1540603 

54 Available at SSRN: https://ssrn.com/abstract=1746394 or http://dx.doi.org/10.2139/ssrn.1746394 

https://ssrn.com/abstract=1540603
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significant and inefficient shift of production possibilities toward the legal sector, 
so that U.S. citizens are forever ‘paying’ for their freedom.) 

Brittney Kern, GIVING NEW MEANING TO “JUSTICE FOR ALL”: CRAFTING AN EXCEPTION TO 

ABSOLUTE JUDICIAL IMMUNITY, 2014 Michigan. State Law Review 149. (CONCLUSION: 
Absolute judicial immunity should be reconsidered in order to ensure that the 
purpose and benefit of the immunity is still recognizable in the current state of the 
judiciary. Absolute judicial immunity should be limited so that judges are only 
civilly liable if their actions are severe enough to warrant sanctions and the 
victimized party can show malicious intent on the part of the judge. If this standard 
is met, the plaintiff should be able to bring a civil suit against the offending judge 
and perhaps receive damages for her ordeal if she were to win the case. This 
proposed exception to absolute judicial immunity, in this small realm of pertinent 
situations, would not impede the policy considerations for absolute judicial 
immunity that have been well established. Rather, the limitation of judicial 
immunity would ensure that each and every judge lives up to his oath as a public 
servant. If judges were held more accountable for their actions while serving on 
the bench, then Hillary Transue, and individuals like her, would likely not have 
faced the harsh reality of a judge who prioritized his own desires ahead of the rest 
of the population he took an oath to serve.) 

Patrick McPherron, ON THE LEGALITY OF IMMUNITY FROM SUIT (August 28, 2010).55 (From 
observation, the immunity granted to prosecutors does not seem to encourage the 
kind of honorable behavior that was observable post-conviction from Pachtman in 
Imbler. Sadly, the reality is it can take years for wrongs to be corrected and often 
the damage to the convicted innocent is in many ways irreparable, as unethical 
prosecutors conceal unethical behavior and abuse prosecutorial discretion in order 
to protect themselves. Therefore, determining whether evidence is contrived is an 
investigative function that is to be expected of honorable prosecutors regardless of 
the phase of prosecution. Therefore, absolute immunity should not be granted for 
acts willfully undermining due process from the moment of realization forward, 
consistent with Justice Douglas’ dissent in Tenney. 

Summarizing this section, the U.S. Supreme Court majority opinions favoring 
absolute immunity ignore intent when confronted with 42 U.S.C. § 1983. Connick is 
yet another example that the consequences of allowing judges and prosecutors 
immunity under the cloak of judicial acts are at times so barbaric that many citizens 
would benefit from trial by ordeal, where at least they stand a fighting chance. 
Therefore, the high court no longer can continue to justify absolute immunity as a 
‘balance of evils’, as the constitution does not intend for a legal aristocracy.56 

SUMMARY 

Absolute immunity for judicial acts in the U.S. justice system has run its course, as 
a judiciary respected by the community is no longer consistent with absolute 
immunity, if it ever truly was. What started as a response to capricious sovereigns 
is culminating in acts by Judge Stump and numerous prosecutors that are not 
distinguishable between those in a barbaric society and the society implied by the 
Constitution. The common sense rule is the greater the transgression by the judicial 

 
55 Available at SSRN: https://ssrn.com/abstract=1667666 or http://dx.doi.org/10.2139/ssrn.1667666 

56 Gregoire v. Biddle, 177 F.2nd 579, 581 (C.A.2 1949). 
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actor, the greater the right of the injured party to pursue civil or criminal suit. 
Therefore, relying solely on alternative remedies for propping up community 
respect for the judiciary induces a judicial aristocracy, undermining natural 
market dynamics for properly and efficiently assigning costs to the actions and  
intentions of government actors. 

The solution is to separate the threat of suit from the threat of losing a suit, thereby 
establishing thresholds of accountability for judicial acts within jurisdiction. This 
removes the likelihood of (non-pecuniary) bribes and restores respect in the 
community, but only for those judicial actors whose behavior does not exceed the 
thresholds. By assigning values to judicial actors exceeding society’s thresholds, the 
invisible hand equilibrates the market for justice. 

A judge will determine if a suit against judicial actors for judicial acts within 
jurisdiction requires a response because of a sufficient likelihood of the actor 
losing the suit, setting the standards at clear and convincing evidence for a civil suit 
to proceed and a lack of reasonable doubt as to the act and intent of the judicial 
actor before a criminal trial can proceed. Below those thresholds, judicial acts 
within jurisdiction are free from suit, but the (quasi-) judicial actors may still incur 
social costs for their behavior from alternative remedies such as recall-byelection, 
judicial conduct boards and attorney disciplinary councils. 

Patrick McPherron, PROOF THAT ABSOLUTE IMMUNITY FROM SUIT IS NOT CONSTITUTIONAL 
(July 9, 2011).57 (SUMMARY: The long and winding road to removing absolute 
immunity from suit for judicial acts is coming to an end. With Vodak v. City of 
Chicago, 09-2768 (CA 7, March 17, 2011) exposing municipalities to significantly 
higher levels of liability, and Connick v. Thompson, 563 U.S. 51 (2011) (decided 
March 29, 2011) inducing strong responses from several Supreme court justices, the 
trend on absolute immunity from suit is on the wane. There is hope the dissent 
of Justice Souter in Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996) will be 
revived, as modeling social equity in the markets for justice implies he is correct in 
that the Constitution was a rejection of significant areas of common law. Note that 
shortly after ratification, Justice Chase asserts equal justice is new. 

The Founders clearly did not expect judges to be so independent as to be free 
from suit. It was after the Constitution was signed that the courts introduce 
common law from the early 1600’s in order to grant judicial acts absolute 
immunity. These assumptions ignore that by the end of the 1600’s, holding 
magistrates more accountable was under consideration. 

American courts public policy assumptions as to absolute immunity from suit can 
be summed up as ‘balance of evils’ arguments. The expected result on the 
markets for justice is a return to conditions existing during the Intolerable 
Acts, which cannot be socially equitable, and therefore not constitutional. 

Ephraim Unell, A RIGHT NOT TO BE FRAMED: PRESERVING CIVIL LIABILITY OF PROSECUTORS IN 

THE FACE OF ABSOLUTE IMMUNITY, 23 The Georgetown Journal Of Legal Ethics 955, 
2010.  (INTRODUCTION: “[Plaintiffs wrongfully convicted and imprisoned for almost 
26 years] seek a new constitutional ‘right not to be framed.’ But they do not 
seriously argue that such a right can be divined from this Court’s precedents. In fact, 
the Constitution does not guarantee a fair investigation before a prosecution 

 
57 Available at SSRN: https://ssrn.com/abstract=1881347 or http://dx.doi.org/10.2139/ssrn.1881347 
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is commenced.”58 CONCLUSION: The Supreme Court was wrong when it said that 
“professional regulation serves as an effective alternative to the civil liability 
regime.”59 In the thirty-three years since Imbler was decided, the problem of 
prosecutorial misconduct has grown, if not worse, certainly more notorious. 100 
Because professional regulation is highly discretionary and idiosyncratic, and 
because prosecutors are clearly not sufficiently deterred from misconduct under 
the current rules, the Supreme Court should act to weaken, rather than to 
strengthen, prosecutorial immunity. 

I believe that the failure of the mechanisms the Supreme Court assumed would 
effectively police prosecutorial misconduct could justify overruling Imbler and 
instituting instead a lower level qualified immunity for prosecutors. However, that 
would require a radical shift in policy that the Supreme Court, during the 
Pottawattamie argument, demonstrated it was uncomfortable making. Instead, 
adopting the Pottawattamie approach will provide the opportunity to observe what 
kinds of behavior are deterred by qualified immunity and permit the Court to get 
more comfortable with the idea of holding prosecutors liable for their intentional 
violations of defendants' constitutional rights. Rejecting absolute immunity for 
actions by prosecutors before they embark on their prosecutorial functions should 
not chill the freedom of action that Imbler protected. Because prosecutors would 
still enjoy qualified immunity, they would only be subject to liability for actions that 
were truly egregious, for example, actions that would clearly subject to liability the 
officials in whose function the prosecutors are serving in those early stages. 

While the Supreme Court appears to have endorsed that rule in Buckley I,60 
Buckley II61 makes it clear that the Supreme Court's decision in Buckley I was 
insufficient to render prosecutors liable even for framing an innocent 
defendant, even before the prosecutorial role began. Therefore, the Supreme 
Court should take the next opportunity to clarify its opinion in Buckley I and 
should hold that a prosecutor is subject to civil liability for engaging in 
culpable activity before the prosecutor had probable cause to believe that a future 
defendant was guilty, even though the prosecutor's pre-reasonable cause behavior 
could not cause the ultimate harm without subsequent, immune, activity by the 
same or other prosecutors. 

Frederic Block,  Commentary |LET’S PUT AN END TO PROSECUTORIAL IMMUNITY | “The time 
has come to create some level of accountability for prosecutors.”62 

 
58 Reply Brief for Petitioners at 1, Pottawattanie v. McGhee, 558 U.S. 1103, 129 S. Ct. 2002 
(2010) (No. 08-1065), 2009 WL 3301822. References to "Pottawattamie" herein will refer to 
the Eighth Circuit decision or to the case in general, depending on the context. 

59 Fred C. Zacharias & Bruce A. Green, The Duty to Avoid Wrongful Convictions: A Thought 
Experiment in the Regulation of Prosecutors, 89 B.U. L. Rev. 1, at 59 (2009). 

60 Buckley v. Fitzsimmons, 509 U.S. 259, 277-78 (1993) (“Buckley I”). 

61 Buckley v. Fitzsimmons, 20 F.3d. 789 (7th Cir. 1994) (“Buckley II”). 

62 https://www.themarshallproject.org/2018/03/13/let-s-put-an-end-to-prosecutorial-immunity 
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Radley Balko, ANOTHER STUDY FINDS FEW CONSEQUENCES FOR PROSECUTOR MISCONDUCT, 
Washington Post, March 8, 2017.63 

The Editorial Board, TO STOP BAD PROSECUTORS, CALL THE FEDS, The New York Times, June 
6, 2016.64 

Taylor Pendergrass,  Crime | HOW BAD PROSECUTORS CAUSE BAD POLICING | Prosecuting 
abusive cops is the least that district attorneys can do., SLATE, August 16, 2016.65 

Steve Murphy, BAD PROSECUTORS / BAD COPS - WHAT YOU NEED TO KNOW, Insider Exclusive 
(Not dated) (blog with video).66 

Bennett Gershman, Out of Order | HOW TO HOLD BAD PROSECUTORS ACCOUNTABLE: THE 

CASE FOR A COMMISSION ON PROSECUTORIAL CONDUCT: PLAGUED BY MISCONDUCT, New 
York is considering the establishment of independent review boards for 
prosecutors, just like the ones for judges. It’s about time., August 31, 2015.67 

Steven Rosenfeld, 4 OF AMERICA’S MOST ABUSIVE PROSECUTORS 68| There’s no shortage of 
bad prosecutors in America, but these four go above and beyond., AlterNet.org, 
July 19, 2013. “... But lower down the pyramid, where the country’s 17,000-plus 
state and local police departments dump cases on their desks, is where many 
criminal defense lawyers say the worst prosecutors are. “I think the biggest 
injustices are at the state level,” said Miles Gerety, a public defender in 
Connecticut who recently retired after three decades.” . . . “Lower down the 
criminal justice ladder, state and local police departments investigate 
crimes—or ignore them—and then present those cases to prosecutors whose 
job, at its most idealistic, is to obtain justice for crime victims. But along the 
way, it is often the case that overzealous police and prosecutors make 
mistakes and cover their tracks, delivering travesties, not justice.” 

Barry Scheck, Special to CNN, HOW TO FIGHT ‘BAD APPLE’ PROSECUTORS WHO ABUSE THE 

JUSTICE SYSTEM, CNN.com, December 5, 2013.69 

Radley Balko, No Accountability | WHY ARE BAD PROSECUTORS SO RARELY PUNISHED?, 
Reason.com, October 26, 2009.70 | “Be it through state bar association actions, 
judicial investigations and discipline, or legislation creating some other means of 
oversight, bad and incompetent prosecutors need to be held to account when a 
prosecutor perpetrates misconduct or demonstrates incompetence that sends an 
innocent person to jail, it’s a regrettable but understandable product of the fact that 

 
63 https://www.washingtonpost.com/news/the-watch/wp/2017/03/08/another-study-finds-few-
consequences-for-prosecutor-misconduct/?noredirect=on&utm_term=.8bea91e41761 

64 https://www.nytimes.com/2016/06/06/opinion/to-stop-bad-prosecutors-call-the-feds.html 

65 https://slate.com/news-and-politics/2016/08/how-bad-prosecutors-cause-bad-policing.html 

66 https://insiderexclusive.com/bad-prosecutors-bad-cops-what-you-need-to-know/ 

67 https://www.thedailybeast.com/how-to-hold-bad-prosecutors-accountable-the-case-for-a-
commission-on-prosecutorial-conduct 

68 https://www.alternet.org/2013/07/four-most-fiendish-prosecutors-america/ 

69 https://www.cnn.com/2013/12/04/opinion/barry-scheck-innocence-project-prosecutor-
accountability/index.html 

70 https://reason.com/archives/2009/10/26/no-accountability 
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that any large system is going to have bad actors. But when that prosecutor remains 
free to go on prosecuting other cases, with no repercussions, the very legitimacy of 
the criminal justice system is called into question.” 

6. Judicial Prejudice Against the Poor Is Pandemic in the Federal, State, 
County, and Local Courts. 

I cannot stress enough the comparison of bad judges looking down on poor people 
and caregivers in Geoffrey P. Miller, BAD JUDGES, 83 Texas Law Review 431 (December 
2004). I am a poor person, age 63, and my only income is a V.A. pension that puts me $3,368 
below the 2019 FEDERAL POVERTY GUIDELINES and a caregiver to my own mother, age 85: 

[Geoffrey P. Miller’s] article explores the problem of bad judges—jurists 
who are incompetent, self-indulgent, abusive, or corrupt. These bad judges 
terrorize courtrooms, impair the functioning of the legal system, and 
undermine public confidence in the law. …   

In jurisdictions across the country, complaints are heard about judges and 
magistrates who are incompetent, self-indulgent, abusive, or corrupt. These 
bad judges terrorize courtrooms, impair the functioning of the legal system, 
and undermine public confidence in the law. They should not be allowed in 
office, yet many retain prestigious positions even after their shortcomings 
are brought to light. The situation, moreover, does not appear to be under 
control. If recent scandals in New York and other states are a guide, incidents 
of judicial misconduct may be on the rise. 

The problem of bad judges is embedded in broader considerations about the 
optimal design of the judiciary in American political culture. A basic tradeoff 
exists between independence, accountability, and quality. To preserve 
independence, it is necessary to insulate judges from external controls over 
their behavior. If judges are protected from external controls, however, they 
have fewer incentives to provide quality services. To ensure 
accountability, judges must be subject to democratic processes, but influence 
and patronage, enemies of good judging, are inevitable when judges are 
chosen by political means. The challenge is to select, retain, supervise, 
and remove judges in such a way as to maintain independence and 
accountability, while not unduly sacrificing quality. 

[BAD JUDGES] look down on poor people, … and caregivers. 

I am a veteran, age 63, living on a V.A. NON-SERVICE CONNECTED DISABILITY $1,127.00 
every month. At $1,127 X 12 months = $13,524. I am my mother’s live-in caregiver. She is age 
85. She has her own SSI for her own expenses that is not included in the calculations for this 
appeal. The 2019 FEDERAL POVERTY GUIDELINES71 for a two-person household is $16,910. The 
math? $16,910 – $13,524 = $3,386. That puts me $3,386 below the 2019 FEDERAL POVERTY 

GUIDELINES.  

On that basis I am qualified to file in forma pauperis at the White County Circuit Court 
in Arkansas and at the Arkansas Supreme Court. But both, the White County Circuit Court 
and the Arkansas Supreme Court, denied my PETITION TO PROCEED IN FORMA PAUPERIS based 
on my only income being my V.A. pension.  

 
71 https://aspe.hhs.gov/2019-poverty-guidelines 
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My appeals are intended to overturn my two misdemeanor False Convictions and 
restore the First Amendment right to petition the Government for a redress of grievances to 
the poor in the United States, to which I am one of the poor.  

The White County Circuit Court refused to even put my appeal on the docket to show 
my PETITION TO PROCEED IN FORMA PAUPERIS was denied. There is no record of my appeal other 
than a written letter from the White County Circuit Court Judge Robert Edwards and the 
Court Clerk. That violates my due process rights. That’s not the only evidence of judicial 
prejudice against the poor in Arkansas. 

 Arkansas RULES OF CIVIL PROCEDURE, RULE 72(d) SUITS IN FORMA PAUPERIS states: 
“No person shall be permitted to prosecute any action of slander, libel or 
MALICIOUS PROSECUTION in forma pauperis.” Combine that with the Arkansas Code 
§ 5-53-131 FRIVOLOUS, GROUNDLESS, OR MALICIOUS PROSECUTIONS, that emboldens 
prosecutors to slander, libel, a poor innocent defendant with a frivolous, groundless, or 
malicious prosecution with the intent to achieve a False Conviction, as has happened to 
me, hence this appeal to the U.S. Supreme Court. 

 Then there’s the Arkansas RULES OF EVIDENCE, RULE 303 PRESUMPTIONS IN CRIMINAL 

CASES legitimizing the PRESUMPTION OF GUILT against the accused with no caveat on the 
PRESUMPTION OF INNOCENCE, especially when the prosecutor withholds evidence proving 
innocence (Brady violations). 

   

1. Convicting the Innocent  

Citing the CONCLUSION in Samuel R. Gross, CONVICTING THE INNOCENT, 4 Annual Review 
of Law and Social Science 173–92 (2008): 

“We have little direct information about false convictions for lesser crimes—
misdemeanors, routine felony guilty pleas, juvenile adjudications—but they 
may well consist overwhelmingly of commonplace investigative and 
bureaucratic errors. ... 

Whatever we do, however, some false convictions will continue to occur. For 
those cases, the lesson of the past 30 years is clear. We must be more willing 
to reconsider the guilt of convicted defendants when substantial new evidence 
of innocence emerges.” 

Or when the prosecutor and judge ignore exculpatory evidence proving innocence 
provided by factually innocent defendant as is the case in this appeal. 

 

  



23 
 

THE CULTURE OF CORRUPTION 

The Mammatus Clouds in my blogger ID represent 
the turbulent nature of the human race in every country 
in the world. Weather is global. So is corruption. 
Corruption has been a part of the human race throughout 
the history of mankind. The human race through the ages 
tried to live by the law, high legal, religious, and moral 
codes. The Culture of Corruption or the Corruption 
Culture if you want to describe it that way, is the 
opposition against the Golden Rule. The Golden Rule, also 
known as the Reciprocity of Ethics, is part of almost every 
religion in the world. The Reciprocity of Ethics become a 
Unilateral Code of Ethics when other people have no 
ethics at all. 

It is because federal judges and justices of the U.S. 
Supreme Court and State courts are not immune to 
personal predilections, biases, prejudices, and cognitive 
dissonance (the state of having inconsistent thoughts, 
beliefs, or attitudes, especially as relating to behavioral 
decisions and attitude change) about high profile 
constitutional rights cases. Their oath of office does not 
cure their prejudices.  

IN THE WORDS OF FREDERICK DOUGLASS 

“Let me give you a word of the philosophy of reform. The whole history of the 
progress of human liberty shows that all concessions yet made to her august 
claims have been born of earnest struggle. The conflict has been exciting, 
agitating, all-absorbing, and for the time being, putting all other tumults to 
silence. It must do this or it does nothing. If there is no struggle there is no 
progress. Those who profess to favor freedom and yet deprecate agitation are 
men who want crops without plowing up the ground; they want rain without 
thunder and lightning. They want the ocean without the awful roar of its many 
waters. 

This struggle may be a moral one, or it may be a physical one, and it may be 
both moral and physical, but it must be a struggle. Power concedes nothing 
without a demand. It never did and it never will. Find out just what any people 
will quietly submit to and you have found out the exact measure of injustice 
and wrong which will be imposed upon them, and these will continue till they 
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are resisted with either words or blows, or with both. The limits of tyrants are 
prescribed by the endurance of those whom they oppress.” 

SOURCE: On August 3, 1857, Frederick Douglass delivered a “West India Emancipation” 
speech at Canandaigua, New York, on the twenty-third anniversary of the event. Most of 
the address was a history of British efforts toward emancipation as well as a reminder of 
the crucial role of the West Indian slaves in that own freedom struggle. However shortly 
after he began Douglass sounded a foretelling of the coming Civil War when he uttered 
two paragraphs that became the most quoted sentences of all of his public orations. They 
began with the words, “If there is no struggle, there is no progress.” The entire speech 
appears is published online at www.blackpast.org/1857-frederick-douglass-if-there-no-struggle-there-no-

progress. 

 

Submitted, 
 
 
 
Don Hamrick  
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EXHIBIT 1: Justice Ruth Bader Ginsburg’s  
Unpatriotic Comparative Analysis 

Thursday, April 20, 2006 

 
 In August 1, 2003 Justice Ruth Bader Ginsburg72 gave a lecture at the American 

Constitution Society,4 a liberal organization, on the Lone Ranger mentality of the 
United States standing apart from other nations who do not have such a high regard 
for individual rights and freedoms. I could not resist the opportunity to make a parody 
of her speech. Her unpatriotic remarks did not go unnoticed. 

 On April 1, 2005 Justice Ruth Bader Ginsburg gave a speech at THE 99TH 
ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW ON VALUE 
OF A COMPARATIVE PERSPECTIVE IN CONSTITUTIONAL ADJUDICATION.73 Her first 
words cited Deuteronomy 16:20 that is not from the King James Bible. 

THE OUTRAGE: “Before taking up the 
diversity of opinions on this matter, I will state 
and endeavor to explain my view, which is 
simply this: If U. S. experience and decisions can 
be instructive to systems that have more 
recently instituted or invigorated judicial 
review for constitutionality, so we can learn 
from others now engaged in measuring 
ordinary laws and executive actions against 
charters securing basic rights.” 

 The King James Bible is the basis for the Code of Judicial Conduct in the 
Umited States “The Canons of Ethics.” 

The King James Bible 

Deuteronomy 16:18-20, 

18: Judges and officers shalt thou make thee in all thy gates, which the Lord thy God 
giveth thee, throughout thy tribes; and they shall judge the people with just judgment. 

19: Thou shalt not wrest judgment; thou shalt not respect persons, neither take a gift; 
for a gift doth blind the eyes of the wise, and pervert the words of the righteous. 

20: That which is altogether just shalt thou follow, that thou mayest live, and inherit the 
land which the Lord thy God giveth thee. 

In light of her political activism I wrote the poem you see below in defiance of her goals 
to bastardize our Constitution with foreign court opinions in matters having no 
jurisdiction to foreign courts: 

 
  

 
72 http://eagleforum.org/column/2003/aug03/03-08-20.shtml 

73 https://www.acslaw.org/ 

http://eagleforum.org/column/2003/aug03/03-08-20.shtml
http://www.acslaw.org/
http://www.acslaw.org/
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Hailing From the Tower of Babel 

by Don Hamrick 
©2005 Don Hamrick 

 
Ruth Bader Ginsburg chanting from an uncommon Writ  
“Justice, justice shall you pursue, that you may thrive!”  
Where, o’ where may our justice be found? Infers the twit,  
But in the security of foreign lands to contrive! 
 
O’ what Bible does this Supreme Court Justice follow?  
Her read is certainly not from the King James! 
She will have us pursue justice as some elusive swallow  
Always beyond our reach, to spite her claims. 
 
We can ignore our Constitution, she implies,  
Because it no longer controls our authority.  
Comparative analysis, will protect us, she belies  
Against all threats in the global fratority. 
 

O’ contraire! We, the People say,  
Our Constitution is altogether just! 
We shall follow the Constitution for our sake!  
We say what it means, as we must!” 
 
King James’ Deuteronomy is my comparative analysis  
The Supreme Court today is our Tower of Babel 
As we are held in this awkward state of paralysis,  
Because there is no sense to Ginsburg’s rabble. 
 
Defiant lines are drawn! Is civil war sensed?  
Our highest court split by globalists’ sophistry.  
Judicial review in league to conspire against, 
Popular constitutionalism finding its place in history. 
 
Oh! Dear God, I pray to thou! 
For answers in these troubled days.  
Why hast thine judges forsaken thee?  
With no force of arms we are as slaves. 
 
Amen. 
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EXHIBIT 2 “The American Legal System is Corrupt Beyond 
Recognition!” Judge Tells Harvard Law School 

By Geraldine Hawkins March 7, 2003 
 

The American legal system has been 
corrupted almost beyond recognition, Judge Edith 
Jones of the U.S. Court of Appeals for the Fifth 
Circuit, told the Federalist Society of Harvard Law 
School on February 28, 2003.  

She said that the question of what is morally 
right is routinely sacrificed to what is politically 
expedient. The change has come because legal 
philosophy has descended to nihilism. 

“The integrity of law, its religious roots, its 
transcendent quality are disappearing. I saw the 
movie ‘Chicago’ with Richard Gere the other day. 
That’s the way the public thinks about lawyers,” she 
told the students. 

“The first 100 years of American lawyers were trained on Blackstone, who wrote 
that: ‘The law of nature … dictated by God himself … is binding … in all counties and at all 
times; no human laws are of any validity if contrary to this; and such of them as are valid 
derive all force and all their authority … from this original.’ The Framers created a 
government of limited power with this understanding of the rule of law - that it was 
dependent on transcendent religious obligation,” said Jones. 

She said that the business about all of the Founding Fathers being deists is “just 
wrong,” or “way overblown.” She says they believed in “faith and reason,” and this did not 
lead to intolerance. 

“This is not a prescription for intolerance or narrow sectarianism,” she continued, 
“for unalienable rights were given by God to all our fellow citizens. Having lost sight of the 
moral and religious foundations of the rule of law, we are vulnerable to the destruction of 
our freedom, our equality before the law and our self-respect. It is my fervent hope that 
this new century will experience a revival of the original understanding of the rule of law 
and its roots. 

“The answer is a recovery of moral principle, the sine qua non of an orderly society. 
Post 9/11, many events have been clarified. It is hard to remain a moral relativist when 
your own people are being killed.” 

According to the judge, the first contemporary threat to the rule of law comes from 
within 

the legal system itself. 

Alexis de Tocqueville, author of Democracy in America and one of the first writers 
to observe the United States from the outside looking-in, “described lawyers as a natural 
aristocracy in America,” Jones told the students. “The intellectual basis of their profession 
and the study of law based on venerable precedents bred in them habits of order and a 
taste for formalities and predictability.” As Tocqueville saw it, “These qualities enabled 
attorneys to stand apart from the passions of the majority. Lawyers were respected by the 
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citizens and able to guide them and moderate the public’s whims. Lawyers were essential 
to tempering the potential tyranny of the majority. 

“Some lawyers may still perceive our profession in this flattering light, but to judge 
from polls and the tenor of lawyer jokes, I doubt the public shares Tocqueville’s view 
anymore, and it is hard for us to do so. 

“The legal aristocracy have shed their professional independence for the 
temptations and materialism associated with becoming businessmen. Because law has 
become a self-avowed business, pressure mounts to give clients the advice they want to 
hear, to pander to the clients’ goal through deft manipulation of the law. … While the 
business mentality produces certain benefits, like occasional competition to charge clients 
lower fees, other adverse effects include advertising and shameless self-promotion. The 
legal system has also been wounded by lawyers who themselves no longer respect the rule 
of law,” 

The judge quoted Kenneth Starr as saying, “It is decidedly unchristian to win at any 
cost,” and added that most lawyers agree with him. 

However, “An increasingly visible and vocal number apparently believe that the 
strategic use of anger and incivility will achieve their aims. Others seem uninhibited about 
making misstatements to the court or their opponents or destroying or falsifying evidence,” 
she claimed. “When lawyers cannot be trusted to observe the fair processes essential to 
maintaining the rule of law, how can we expect the public to respect the process?”  

Lawsuits Do Not Bring ‘Social Justice’  

Another pernicious development within the legal system is the misuse of lawsuits, 
according to her. 

“We see lawsuits wielded as weapons of revenge,” she says. “Lawsuits are brought 
that ultimately line the pockets of lawyers rather than their clients. … The lawsuit is not 
the best way to achieve social justice, and to think it is, is a seriously flawed hypothesis. 
There are better ways to achieve social goals than by going into court.” 

Jones said that employment litigation is a particularly fertile field for this kind of 
abuse. 

“Seldom are employment discrimination suits in our court supported by direct 
evidence of race or sex-based animosity. Instead, the courts are asked to revisit petty 
interoffice disputes and to infer invidious motives from trivial comments or work-
performance criticism. Recrimination, second-guessing and suspicion plague the 
workplace when tenuous discrimination suits are filed … creating an atmosphere in which 
many corporate defendants are forced into costly settlements because they simply cannot 
afford to vindicate their positions. 

“While the historical purpose of the common law was to compensate for individual 
injuries, this new litigation instead purports to achieve redistributive social justice. Scratch 
the surface of the attorneys’ self-serving press releases, however, and one finds how 
enormously profitable social redistribution is for those lawyers who call themselves ‘agents 
of change.’“ 

Jones wonders, “What social goal is achieved by transferring millions of dollars to 
the lawyers, while their clients obtain coupons or token rebates.” 
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The judge quoted George Washington who asked in his Farewell Address, “Where is 
the security for property, for reputation, for life, if the sense of religious obligation desert 
the oaths … in courts of justice?” 

Similarly, asked Jones, how can a system founded on law survive if the 
administrators of the law daily display their contempt for it? 

“Lawyers’ private morality has definite public consequences,” she said. “Their 
misbehavior feeds on itself, encouraging disrespect and debasement of the rule of law as 
the public become encouraged to press their own advantage in a system they perceive as 
manipulatable.” 

The second threat to the rule of law comes from government, which is encumbered 
with agencies that have made the law so complicated that it is difficult to decipher and 
often contradicts itself. 

“Agencies have an inherent tendency to expand their mandate,” says Jones. “At the 
same time, their decision-making often becomes parochial and short-sighted. They may be 
captured by the entities that are ostensibly being regulated, or they may pursue agency 
self-interest at the expense of the public welfare. Citizens left at the mercy of selective and 
unpredictable agency action have little recourse.” 

Jones recommends three books by Philip Howard: THE DEATH OF COMMON SENSE, THE 

COLLAPSE OF THE COMMON GOOD and THE LOST ART OF DRAWING THE LINE, which further 
delineate this problem. 

The third and most comprehensive threat to the rule of law arises from 
contemporary legal philosophy. 

“Throughout my professional life, American legal education has been ruled by 
theories like positivism, the residue of legal realism, critical legal studies, post-modernism 
and other philosophical fashions,” said Jones. “Each of these theories has a lot to say about 
the ‘is’ of law, but none of them addresses the ‘ought,’ the moral foundation or direction of 
law.” 

Jones quoted Roger C. Cramton, a law professor at Cornell University, who wrote in 
the 1970s that “the ordinary religion of the law school classroom” is “a moral relativism 
tending toward nihilism, a pragmatism tending toward an amoral instrumentalism, a 
realism tending toward cynicism, an individualism tending toward atomism, and a faith in 
reason and democratic processes tending toward mere credulity and idolatry.” 
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No ‘Great Awakening’ In Law School Classrooms 

The judge said ruefully, “There has been no Great Awakening in the law school 
classroom since those words were written.” She maintained that now it is even worse 
because faith and democratic processes are breaking down. 

“The problem with legal philosophy today is that it reflects all too well the broader 
post-Enlightenment problem of philosophy,” Jones said. She quoted Ernest Fortin, who 
wrote in Crisis magazine: “The whole of modern thought … has been a series of heroic 
attempts to reconstruct a world of human meaning and value on the basis of … our purely 
mechanistic understanding of the universe.” 

Jones said that all of these threats to the rule of law have a common thread running 
through them, and she quoted Professor Harold Berman to identify it: “The traditional 
Western beliefs in the structural integrity of law, its ongoingness, its religious roots, its 
transcendent qualities, are disappearing not only from the minds of law teachers and law 
students but also from the consciousness of the vast majority of citizens, the people as a 
whole; and more than that, they are disappearing from the law itself. The law itself is 
becoming more fragmented, more subjective, geared more to expediency and less to 
morality. … The historical soil of the Western legal tradition is being washed away … and 
the tradition itself is threatened with collapse.” 

Judge Jones concluded with another thought from George Washington: “Of all the 
dispositions and habits which lead to prosperity, religion and morality are indispensable 
supports. In vain would that man claim the tribute of patriotism who should labor to 
subvert these great pillars of human happiness - these firmest props of the duties of men 
and citizens.” 

Upon taking questions from students, Judge Jones recommended Michael Novak’s 
book, ON TWO WINGS: HUMBLE FAITH AND COMMON SENSE. 

“Natural law is not a prescriptive way to solve problems,” Jones said. “It is a way to 
look at life starting with the Ten Commandments.” Natural law provides “a framework for 
government that permits human freedom,” Jones said. “If you take that away, what are you 
left with? Bodily senses? The will of the majority? The communist view? What is it - ‘from 
each according to his ability, to each according to his need?’ I don’t even remember it, thank 
the Lord,” she said to the amusement of the students. 

“I am an unabashed patriot - I think the United States is the healthiest society in the 
world at this point in time,” Jones said, although she did concede that there were other ways 
to accommodate the rule of law, such as constitutional monarchy. 

“Our legal system is way out of kilter,” she said. “The tort litigating system is 
wreaking havoc. Look at any trials that have been conducted on TV. These lawyers are 
willing to say anything.” 

Potential Nominee to Supreme Court 

Judge Edith Jones has been mentioned as a potential nominee to the Supreme Court 
in the Bush administration, but does not relish the idea. 

“Have you looked at what people have to go through who are nominated for federal 
appointments? They have to answer questions like, ‘Did you pay your nanny taxes?’ ‘Is your 
yard man illegal?’ 
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“In those circumstances, who is going to go out to be a federal judge? People who 
have accomplished nothing. In other words, federal employees.” 

Judge Edith H. Jones has a B.A. from Cornell University and a J.D. from the University 
of Texas School of Law. She was appointed to the Fifth Circuit by President Ronald Reagan 
in 1985. Her office is in the U.S. Courthouse in Houston. 

The Federalist Society was founded in 1982 when a group of law students from 
Harvard, Stanford, the University of Chicago and Yale organized a symposium on 
federalism at Yale Law School. These students were unhappy with the academic climate on 
their campuses for some of the reasons outlined by Judge Jones. The Federalist Society was 
created to be a forum for a wider range of legal viewpoints than they were hearing in the 
course of their studies. 

From the four schools mentioned above, the Society has grown to include over 150 
law school chapters. The Harvard chapter, with over 250 members, is one of the nation’s 
largest and most active. They seek to contribute to civilized dialogue at the Law School by 
providing a libertarian and conservative voice on campus and by sponsoring speeches and 
debates on a wide range of legal and policy issues. 

The Federalist Society consists of libertarians and conservatives interested in the 
current state of the legal profession. It is founded on three principles: 1) the state exists to 
preserve freedom, 2) the separation of governmental powers is central to our Constitution 
and 3) it is emphatically the province and duty of the judiciary to state what the law is, not 
what it should be. 

 

 
 

Judge Edith Jones’ remarks inspired me to write my 
nihilistic poem which I include here: 

 

A Nihilistic Form of Government, This United States! 
By Don Hamrick 

© 2004 Don Hamrick 
 
Give us this day our daily servilism, 
So that actual freedom may never taunt,  
The spirit in us, into a future pugilism. 
Lest the government forever haunt. 
……………………………………………….How long? 

 
Henry Hyde confessed that fateful day,  
The Constitution, no longer relevant.  
‘Tis our fault we are slaves today, 
We refused to be freedom’s adjuvant. 
……………………………………………….How long? 
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Our Republican government, overthrown,  
By the Department of Homeland Insecurity.  
Terrorism, its propaganda, overblown, 
Freedom guaranteed by enslavement to security. 
……………………………………………….How long? 

 
A new mythos proclaimed from this nihilism,  
Only deadens our sense of discernment. 
From this ethos of paranoia comes this falabilism,  
You can’t be trusted. But trust the government. 
……………………………………………….How long? 

 
Deceiving us in a blanket of security, 
That we are safe from a world of dangers.  
Forever oppressed our sense of responsibility,  
To protect ourselves from such harbingers. 
……………………………………………….How long? 

 
In vain we plead our Second Amendment right  
To contest government edicts from on high 
The courts rule our arguments as so much tripe  
They say it does not apply on the thigh 
……………………………………………….How long? 

 
 

Three doors of government slammed shut  
Leaving us to agitate for want of freedom  
The rule of law now is anything but 
As we live in this wretched thraldom 
……………………………………………….How long? 

 
How long will we sit and cower  
Resenting those who act above the law  
Before we stand up for balance of power  
To stop the advancing rape of law 
……………………………………………….How long? 

 
Lost to us now our Bill of Rights 
This Nihilistic government frights. 
……………………………………………….Will it be much longer? 

 
 
 


