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ABSTRACT 

The 7th Circuit Court of Appeals [in] Vodak v. City of Chicago conditions on 
academic research and rules municipalities have been overly protected 
from liabilities of their officials. Former U.S. Supreme Court Justice Stevens 
states Congress should enact legislation to allow suit for prosecutorial 
misconduct, shortly after Justice Ginsburg read aloud the court’s dissent in 
Connick v. Thompson. Waiting in the wings is the most sacred cow of all—
Absolute Immunity for judicial acts. There are two prongs to the proof.  

One prong shows common law did not desire absolute 
immunity at the time of ratifying the constitution.  

The other prong establishes that a policy of absolute immunity 
is not socially equitable as per the constitution.  

COMMON LAW 

In 1774, the British Crown passed the ADMINISTRATION OF JUSTICE ACTS as part of 
what the colonists called the INTOLERABLE ACTS, or in this particular case, the MURDER ACT.  

...that the fact was committed by the person against whom such inquisition 
or indictment shall be found, or against whom such appeal shall be sued or 
preferred, as aforesaid, either in the execution of his duty as a magistrate, 
for the suppression of riots, or in the support of the laws of revenue, or in 
acting in his duty as an officer of revenue, or in acting under the direction 
and order of any magistrate, for the suppression of riots, or for the carrying 
into effect the laws of revenue, or in aiding and assisting in any of the cases 
aforesaid: and if it shall also appear, to the satisfaction of the said governor, 
or lieutenant governor respectively, that an indifferent trial cannot be had 
within the said province, in that case, it shall and may be lawful for the 
governor, or lieutenant governor, to direct, with the advice and consent of 
the council, that the inquisition, indictment, or appeal, shall be tried in some 
other of his Majesty’s colonies, or in Great Britain...  

The British considered the act necessary to promote the fair administration of 
justice by removing fear of prosecution. The idea of reducing or removing the 
accountability of magistrates was a cause the colonists declaring independence.  

The U.S. Supreme Court’s attempts to explain their policy of absolute immunity 
from suit for judicial acts is isomorphic to the British argument for their acts. Moreover, 
Yates v. Lansing, 5 Johns. R. 282 N.Y. 1810 and Bradley v. Fisher, 80 U.S. 335 (1871) borrow 
from Sir Edward Coke—at one time a member of the Star Chamber—while the author of 
the Declaration of Independence follows John Locke.  

Note that the following passages from John Locke, 2nd TREATISE OF CIVIL 

GOVERNMENT, Ch 19 (1690) record a common law attitude about judicial immunity more 
recent than the records of Sir Edward Coke.  

Sec. 231: That subjects or foreigners, attempting by force on the properties 
of any people, may be resisted with force, is agreed on all hands. But that 
magistrates, doing the same thing, may be resisted, hath of late been 
denied: as if those who had the greatest privileges and advantages by 
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the law, had thereby a power to break those laws, by which alone they 
were set in a better place than their brethren: whereas their offence is 
thereby the greater, both as being ungrateful for the greater share they have 
by the law, and breaking also that trust, which is put into their hands by 
their brethren.  

Sec. 232. Whosoever uses force without right, as every one does in society, 
who does it without law, puts himself into a state of war with those against 
whom he so uses it; and in that state all former ties are cancelled, all other 
rights cease, and every one has a right to defend himself, and to resist 
the aggressor. This is so evident, that Barclay himself, that great assertor of 
the power and sacredness of kings, is forced to confess….  

Thomas Jefferson states in A SUMMARY VIEW OF THE RIGHTS OF BRITISH AMERICA, August 
1774 that “A free people [claim] their rights as derived from the laws of nature, and 
not as the gift of their chief magistrate.” Also, Mr. Jefferson warns in the 1798 KENTUCKY 

RESOLUTIONS, “in questions of power then, let no more be heard of confidence in man, 
but bind him down from mischief by the chains of the constitution”.  

Finally, in Stern v. Marshall, ___U.S.___(2011) (decided June 23, 2011), the majority 
opinion quotes [Judge] James Wilson on the intent of Article III, Section 1 as to the level 
of immunity for judges.  

Article III protects liberty not only through its role in implementing the 
separation of powers, but also by specifying the defining characteristics of 
Article III judges. The colonists had been subjected to judicial abuses at the 
hand of the Crown, and the Framers knew the main reasons why: because 
the King of Great Britain “made Judges dependent on his Will alone, for 
the tenure of their offices, and the amount and payment of their 
salaries.” THE DECLARATION OF INDEPENDENCE. The Framers undertook in 
Article III to protect citizens subject to the judicial power of the new 
Federal Government from a repeat of those abuses. By appointing judges 
to serve without term limits, and restricting the ability of the other branches 
to remove judges or diminish their salaries, the Framers sought to ensure 
that each judicial decision would be rendered, not with an eye toward 
currying favor with Congress or the Executive, but rather with the “[c]lear 
heads . . . and honest hearts” deemed “essential to good judges.” 1 WORKS 

OF JAMES WILSON 363 (J. Andrews ed. 1896). 

There remains no reasonable common law support for absolute immunity from 
suit at the time of ratifying the Constitution, unless misbehavior under Article III, Section 
1 is to be addressed without suit. HOW TO REMOVE A FEDERAL JUDGE, 116 Yale L.J. (2006) 
clarifies that civil trial for misbehavior was expected common law when ratifying the U.S. 
Constitution, so that Article IV, Section II impeachments are clearly the province of 
Congress and a decidedly different path.  

PUBLIC POLICY 

The public policy arguments the high court uses to support absolute immunity from 
suit are found in both Bradley v. Fisher and Gregoire v. Biddle, 177 F.2nd 579, 581 (C.A.2 
1949).  

Bradley, Footnote 11.  

…The question raised upon this record is whether an action is maintainable 
against the judge of a county court, which is a court of record, for words 
spoken by him in his judicial character, and in the exercise of his functions 



as judge in the court over which he presides, where such words would as 
against an ordinary individual constitute a cause of action, and where they 
are alleged to have been spoken maliciously and without probable cause, 
and to have been irrelevant to the matter before him. The question arises, 
perhaps, for the first time, with reference to a county court judge, but a 
series of decisions uniformly to the same effect, extending from the time of 
Lord Coke to the present time, establish the general proposition that no 
action will lie against a judge for any acts done or words spoken in his 
judicial capacity in a court of justice.  

This doctrine has been applied not only to the superior courts, but to the 
court of a coroner, and to a court martial, which is not a court of record. It is 
essential in all courts that the judges who are appointed to administer the 
law should be permitted to administer it under the protection of the law, 
independently and freely, without favor and without fear. This provision 
of the law is not for the protection or benefit of a malicious or corrupt 
judge, but for the benefit of the public, whose interest it is that the judges 
should be at liberty to exercise their functions with independence, and 
without fear of consequences. 

Judge Learned Hand in Gregoire v. Biddle, (2d Cir Oct 24, 1949)] 

We discussed at length the absolute privilege of judges, and held that a 
United States attorney “if not a judicial officer, is at least a quasijudicial 
officer, of the government,” and that as such the defendant “in the 
performance of the duties imposed upon him by law, is immune from a civil 
action for malicious prosecution. The immunity is absolute and is 
grounded on principles of public policy. The public interest requires that 
persons occupying such important positions and so closely identified with the 
judicial departments of the Government should speak and act freely and 
fearlessly in the discharge of their important official functions.” Upon appeal 
the Supreme Court affirmed this judgment in a per curiam opinion on the 
authority of Bradley v. Fisher and Alzua v. Johnson. Both those decisions 
concerned the privilege of a judge, and held that it was absolute, even 
though his decision was not the result of an honest effort to apply the 
law to the facts before him, but of a desire to gratify his personal ill will 
against the defeated suitor. Thus the conclusion is inevitable that the 
Supreme Court took the same view as we: i.e., that officers of the 
Department of Justice, when engaged in prosecuting private persons 
enjoy the same absolute privilege as judges. The Court had indeed already 
granted similar immunity to the Postmaster General declaring that the 
doctrine covered “heads of Executive Departments”; and the Court of 
Appeals of the District of Columbia has extended it to a number of other 
executive officials, some of them by no means heads of departments.  

It does indeed go without saying that an official, who is in fact guilty of 
using his powers to vent his spleen upon others, or for any other 
personal motive not connected with the public good, should not escape 
liability for the injuries he may so cause; and, if it were possible in 
practice to confine such complaints to the guilty, it would be monstrous 
to deny recovery. The justification for doing so is that it is impossible to 
know whether the claim is well founded until the case has been tried, and 
that to submit all officials, the innocent as well as the guilty, to the burden 
of a trial and to the inevitable danger of its outcome, would dampen the 



ardor of all but the most resolute, or the most irresponsible, in the 
unflinching discharge of their duties. Again and again the public interest 
calls for action which may turn out to be founded on a mistake, in the face 
of which an official may later find himself hard put to it to satisfy a jury of 
his good faith. There must indeed be means of punishing public officers who 
have been truant to their duties; but that is quite another matter from 
exposing such as have been honestly mistaken to suit by anyone who has 
suffered from their errors. As is so often the case, the answer must be found 
in a balance between the evils inevitable in either alternative. In this 
instance it has been thought in the end better to leave unredressed the 
wrongs done by dishonest officers than to subject those who try to do their 
duty to the constant dread of retaliation. Judged as res nova, we should not 
hesitate to follow the path laid down in the books.  

The decisions have, indeed, always imposed as a limitation upon the 
immunity that the official’s act must have been within the scope of his 
powers; and it can be argued that official powers, since they exist only 
for the public good, never cover occasions where the public good is not 
their aim, and hence that to exercise a power dishonestly is necessarily to 
overstep its bounds. A moment’s reflection shows, however, that that cannot 
be the meaning of the limitation without defeating the whole doctrine. What 
is meant by saying that the officer must be acting within his power cannot 
be more than that the occasion must be such as would have justified the act, 
if he had been using his power for any of the purposes on whose account it 
was vested in him. For the foregoing reasons it was proper to dismiss the 
first count...  

The similarity of selected portions of these rulings to the ADMINISTRATION OF JUSTICE 

ACT is readily apparent, and therefore just as readily defeatable. There remains mapping 
public policy via COASE’S THEOREM to determine the social equity of immunity for judges. 
The indications are the marginal benefits to judges of abusing discretion exceed 
marginal costs, with the expected result that the otherwise sovereign public will have to 
pay for their inalienable rights, possibly in the form of excessive attorney fees, or by 
enduring lengthy appeal processes.  

Judicial actors can be protected from responding to suits only if there is lacking 
clear and convincing evidence of abuse of discretion. This threshold alleviates the 
judiciary from facing frivolous suits, but protects the public from abuses of discretion that 
are reminiscent of when judges were under the thumb of the Crown.  

SUMMARY 

The long and winding road to removing absolute immunity from suit for judicial 
acts is coming to an end. With Vodak v. City of Chicago, 092768 (CA 7, March 17, 2011) 
exposing municipalities to significantly higher levels of liability, and Connick v. Thompson, 
563 U.S. 51 (2011) (decided March 29, 2011) inducing strong responses from several 
Supreme court justices, the trend on absolute immunity from suit is on the wane. 
There is hope the dissent of Justice Souter in Seminole Tribe of Florida v. Florida, 517 
U.S. 44 (1996) will be revived, as modeling social equity in the markets for justice 
implies he is correct in that the Constitution was a rejection of significant areas of 
common law. Note that shortly after ratification, Justice Chase asserts equal justice 
is new.  

The Founders clearly did not expect judges to be so independent as to be free 
from suit. It was after the Constitution was signed that the courts introduce 



common law from the early 1600’s in order to grant judicial acts absolute immunity. 
These assumptions ignore that by the end of the 1600’s, holding magistrates more 
accountable was under consideration.  

American courts public policy assumptions as to absolute immunity from suit 
can be summed up as ‘BALANCE OF EVILS’ arguments. The expected result on the 
markets for justice is a return to conditions existing during the INTOLERABLE ACTS, 
which cannot be socially equitable, AND THEREFORE NOT CONSTITUTIONAL.  

 


